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DESIGNATING THE DAM AND RESERVOIR TO BE CONSTRUCTED 
ON THE POUND RIVER NEAR BARTLICK, DICKENSON COUNTY, 
vA., AS THE JOHN W. FLANNAGAN DAM AND RESERVOIR 


June 15, 1959.—Referred to the House Calendar and ordered to be printed 


Mr. Davis of Tennessee, from the Committee on Public Works, 
submitted the following 


REPORT 


[To accompany H.R. 109} 


The Committee on Public Works, to whom was referred the bill 
(H.R. 109) to designate the dam and reservoir to be constructed on 
the Pound River near Bartlick, Dickenson County, Va., as the “John 
W. Flannagan Dam and Reservoir’, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass, 

PURPOSE OF THE BILL 


The purpose of the bill is to designate the dam and reservoir to be 
constructed on the Pound River in Virginia as the John W. Flannagan 
Dam and Reservoir in honor of the Tate Representative Flannagan 
who served in the House of Representatives from the 72d through the 
80th Congresses. 


GENERAL STATEMENT 


The site of the Pound River Dam, authorized by the Flood Control 
Act of 1938, is in Dickenson County, near Bartlick, Va., about 1.3 
miles above the confluence of Russell Fork and Pound River. 

Testimony received by the committee indicates that there is con- 
fusion in the area regarding this dam and reservoir and another pro- 
posed project upstream, on the North Fork of the Pound River above 
the town of Pound, Va., and that local interests are in favor of desig- 
nating the Pound River Dam and Reservoir as the John W. Flannagan 
Dam and Reservoir to eliminate the confusion that now exists. 

The committee is in accord with the naming of this dam and reser- 
voir for John W. Flannagan in recognition of his long and outstanding 
service to the people of the State of Virginia and to the Nation as a 
Member of Congress from Virginia’s Ninth Congressional District, 
and as chairman of the House Committee on Agriculture. 
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The bill was referred to the Department of the Army and the Board 
on Geographic Names of the Department of the Interior, and the 
committee was advised by these agencies that they would have no 
objection to favorable action on the measure. 

he committee recommends enactment of H. R. 109 in accordance 
with the desires of local interests. 
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JunE 15, 1959.—Referred to the House Calendar and ordered to be printed 


Mr. Wiiu1s, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 3216] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3216) to amend section 2254 of title 28 of the United States 
Code in reference to applications for writs of habeas corpus by persons 
in custody pursuant to the judgment of a State court, having con- 
sidered the same, report favorably thereon with amendment and 
recommend that the bill do pass. 

The amendment is as follows: 

Strike out all after the enacting clause and substitute the follow- 
ing language: 


That section 2244 of title 28, United States Code, is amended (a) by inserting at 
the beginning of the text thereof the subsection designation ‘‘(a)’’, (b) by striking 
out of such section the words ‘‘, or of any State,’’ and (c) by inserting in such sec- 
tion at the end thereof two additional subsections to read as follows: 

“(b) When a person in custody pursuant to the judgment of a State court has 
been denied by a court of the United States or a Justice or judge of the United 
States release from custody or other remedy on an application for a writ of habeas 
corpus, a subsequent application for a writ of habeas corpus in behalf of such 
person shall not be entertained by a court of the United States or a Justice or judge 
of the United States except on a factual or other ground not presented at the hear- 
ing on the earlier application for the writ and then only on a showing of a 
reasonable excuse for failure to present such factual or other ground at the hearing 
on the earlier application. 

“(e) In a habeas corpus proceeding brought in behalf of a person in custody 
pursuant to the judgment of a State court, a prior judgment of the Supreme 
Court of the United States on an appeal or review by writ of certiorari at the 
instance of the prisoner of the decision of such State court shall be conclusive as 
to all rights, questions, and facts actually adjudicated by the Supreme Court 
therein unless the applicant for the writ of habeas corpus shall plead and prove 
the existence of a material and controlling fact which did not appear in the record 
of the proceeding in the Supreme Court and which the applicant for the writ of 
habeas corpus could not have caused to appear in such record by the exercise of 
reasonable diligence.” 
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Sxc. 2. Section 2253 of title 28, United States Code, is amended (a) by inserting 
in the third paragraph thereof, immediately after the words “in a habeas corpus 
proceeding’, the words “of a Justice of the Supreme Court, a circuit judge, or g 
district court of one judge’, and (b) by inserting an additional paragraph in such 
section, at the end thereof, to read as follows: 

“In a habeas corpus proceeding before a district court of three judges under 
section 2254 of this title the final order of such court shall be reviewable only 
by the Supreme Court by writ of certiorari, which shall be applied for within 
thirty days after the entry of such order.” 

Sec. 3. Section 2254 of title 28, United States Code, is amended— 

(a) by amending the catchline of the section to read as follows: 
“§ 2254. State custody; remedies in Federal courts; three-judge district eourt 
required for hearing’’; 
(b) by inserting in such section, immediately after the catchline thereof 
the following new subsections: " 

“(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court 
shall entertain an application for a writ of habeas corpus in behalf of a person jn 
custody pursuant to the judgment of a State court only on the ground that he ig 
in custody in violation of the Constitution of taws or treaties of the United States, 

““(b) If an application for a writ of habeas corpus is made to a Justice of the 
Supreme Court or a circuit judge in behalf of a person in custody pursuant to the 
judgment of a State court, the Justice or judge to whom the application is made 
shall make or, if the application is made to a district court or is transferred to 4 
district court pursuant to section 2241(b) of this title, a judge of such district 
court shall make a preliminary examination of the application to determine 
whether the writ should be granted and may, in his discretion, issue an order to show 
cause why the writ should not be granted. Such examination may be made upon 
the allegations of the application only, or upon the allegations of the application, 
the return to the order to show cause if such an order was issued, and any admis- 
sions of fact, original or certified copies of State court records, and other pertinent 
documentary matter. If the writ is issued it shall be made returnable for hearing 
and determination in the district court having jurisdiction to entertain it, and 
in the case of an application entertained by a Justice of the Supreme Court ora 
circuit judge the proceeding shall thereupon be transferred by his order to such 
district court. The Justice or judge issuing the writ shall immediately notify the 
chief judge of the circuit who shall designate a district court of three judges under 
section 2284 of this title to hear and determine the issue of whether the prisoner 
shall be released from custody and all other issues remaining in the proceeding 
and enter final judgment therein. The circuit or district judge granting the writ 
shall constitute one member of such court and if such judge is not a circuit judge 
at least one of the other judges shall be a circuit judge.”’; and 

(c) by inserting at the beginning of the two paragraphs thereof existing on 
the day preceding the date of enactment of this act the subsection desig- 
nations “(c)’’, and ‘‘(d)’’, respectively. 

Sec. 4. Item 2254 in the analysis of chapter 153 of title 28, United States Code, 
immediately preceding section 2241 thereof is amended to read as follows: 
2254. State custody; remedies in Federal courts; three-judge district court 

required for hearing.” 


Amend the title to read: 


Relating to applications for writs of habeas corpus by persons in custody pursu- 
ant to the judgment of a State court. 


EXPLANATION OF AMENDMENT 


The amendment is in the nature of a substitute bill, the text of which 
is taken, with a few technical changes, from H.R. 6742, 86th Congress. 
That bill, and now the instant bill with the substitute language, is 
sponsored by and has the approval of the Judicial Conference of the 
United States. Its provisions are explained in detail in the “Analysis 
of Bill” section later in this report. 
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PURPOSE 


The purpose underlying this legislation is to restrain the abuse of 
the use of the writ of habeas corpus in lower Federal courts by prisoners 
who have been convicted in State courts and who seek to have the 
action of the State courts reviewed and reversed by the lower Federal 
courts. 


ORGANIZATIONS AND FEDERAL AGENCIES SUPPORTING THIS LEGISLATION 


It may be well at the outset to point out that this bill, as amended, 
has the approval of the Judicial Conference ‘of the United States as 
well as in. Attorney General of the United States. Their com- 
munications are set out later in the report. 

In addition, the principle underlying this legislation, namely, 
restraining the abuse of the use of the writ of habeas corpus has had 
the approval over the years of the conference of chief justices of the 
several States, the National Association of Attorneys General and the 
section on judicial administration of the American Bar Association. 
It thus represents the considered judgment of the State and Federal 
judiciaries with respect to the delicate problem of conflicting juris- 
diction between the State and Federal courts on habeas corpus. 


PRELIMINARY STATEMENT 


In 1867 Congress extended the power of Federal courts to grant 
writs of habeas corpus to “‘all cases where any person may be restrained 
of his * * * liberty in violation of the Constitution, or of any treaty 
of law of the United States;” (14 Stat. 385, ch. 28). Since that time, 
and especially in recent years, the volume of habeas corpus litigation 
in Federal courts has vastly increased. The early conception that 
habeas corpus was available only where the convicting court was 
without jurisdiction of person or subject matter at the inception of 
the trial (Woods v. Nierstheimer, 328 U.S. 211) has been broadened 
over the years by numerous judicial decisions. (See Jones v. Zerbst, 
304 U.S. 458; Dowd v. U.S., 340 U.S. 206.) 

Influenced by the scope of inquiry adopted by the Federal courts 
and the fact that State decisions involving questions of constitutional 
right are reviewable by Federal courts, State prisoners (that is, 
persons convicted of State crimes in State courts and incarcerated in 
State prisons under State jurisdiction) are seeking writs of habeas 
corpus in the Federal courts in increased volume. 

It should be pointed out that the sharp increase in the number of 
applications has not resulted in an increase in the release of State 
prisoners from custody. It has resulted only in additional burden- 
some work for the Federal courts. The evil, which the legislation 
seeks to curtail, lies in the numerous and repeated applications made 
by State prisoners to the Federal courts which are without any real 
merit and which are made, in many instances, for purposes of delay. 

Statistics compiled by the Administrative Office of the U.S. Courts 
show that Federal question habeas corpus petitions now average 
about 750 per year as compared with less than 150 petitions in the 
years immediately preceding World War II. (See statistical tables 
at end of report.) 
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Over a 12-year period (1946-57) 7,041 cases for habeas corpus op 
Federal questions were disposed of by the Federal courts, The 
number of successful petitioners was small—1.4 percent. And out of 
this percentage only a small number were actually released. The 
report of the Administrative Office of the U.S. Courts, dated June 12 
1959, (set out later in this report) shows that many of the writs which 
were granted were directed against sheriffs and police commissioners 
in preliminary proceedings or involved reduction in bail, domestic 
relation matters or extradition. 

It is obvious to the committee that the courts are being burdened 
by thousands of groundless, if not fraudulent, claims. Very few of 
the persons who have been convicted have had their constitutional 
rights violated in doing so. Later in this report is a report of the 
Special Committee on Habeas Corpus to the Conference of Chief 
Justices (1953). This report, while it was directed to predecessor 
bills, nonetheless points up the need for legislation to wipe out abuses 
to this great writ being made by State prisoners. It cites, among 
other things, examples of individuals who through repeated applica. 
tions have delayed justice in their cases from 5 to 8 years. 

The committee wishes to emphasize that it is not the purpose of 
this legislation to close the doors of the Federal courts to State 
prisoners who are seeking relief through habeas corpus. Rather its 
purpose is to eliminate abuses which have arisen in the past by 
setting up procedures and standards so that repeated applications and 
groundless claims may be curtailed. 


HISTORY OF LEGISLATION 


This legislation in the 84th, 85th, as well as in the present Congress, 
has been sponsored by the Judicial Conference of the United States, 
In the 84th Congress, following hearings (serial No. 6) a bill, H. R. 
5649, was favorably considered by this committee and passed the 
House. (H. Rept. 1200, 84th Cong.). The Senate took no action in 
the matter. 

In the 85th Congress the committee again approved this legislation 
(H.R. 8361) and it was again passed by the House. (H. Rept. 1298, 
85th Cong.) It was favorably reported by the Senate Judiciary Com- 
mittee on August 6, 1958 (S. Rept. 2228, 85th Cong.) but no further 
action was taken by that body. 

The instant bill, H.R. 3216, which as introduced was identical with 
the predecessor bills, was the subject of hearings on May 8 and Il, 
1959. However, the Judicial Conference, which had sponsored the 
earlier bills, submitted a revised text containing substantial changes, 
That revised text is now the substituted language of the instant bill, 
H.R. 3216. At the recent hearings before this committee, a representa- 
tive of the Judicial Conference disclosed the events and circumstances 
which brought about the present revised text: About September 1958 
some members of the Supreme Court, after a further study of the 
predecessor bills, became apprehensive that, if enacted, the bills 
might have resulted in a substantial increase in the work of the 
Supreme Court; both because of original applications for the writ and 
applications for certiorari. 

n addition, it was noted that the Supreme Court, for obvious 
reasons, could not itself conduct a contested hearing on an application 
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for a writ of habeas corpus. It would either have to transfer the 
application for hearing and determination to the district court having 
jurisdiction to entertain it, pursuant to section 2241(b) of title 28, 

nited States Code, or refer it to a special master. Such a transfer 
would have tended to defeat one of the primary purposes of the earlier 
legislation; namely, curtailing the practice of having a single lower 
court Federal judge reviewing the decisions of the highest State courts. 

The above considerations, among others, led the Judicial Conference 
to appoint a special committee in September 1958 to reexamine the 
problems involved in this legislation. The purpose was to draft a bill 
designed at wiping out the abuses urged by the States, meet the valid 
objections which had been voiced against the earlier bills and insure 
against a substantial increase in the work of the Supreme Court. Asa 
result the Committee of the Judicial Conference under the chair- 
manship of Judge Orie L. Phillips, recommended the instant legislation. 
(See report herein of Committee on Habeas Corpus dated March 14, 
1959, with addendum dated April 1, 1959.) The proposal was ratified 
by the Judicial Conference of the United States and now has the 
approval of the House Committee on the Judiciary. It is explained 
in detail in the “‘Analysis of Bill” section subsequently. 


NEED FOR LEGISLATION 


The writ of habeas corpus is one of the most important safeguards of 
individual liberty, but it was never designed to be a writ of review in 
the Federal courts. Until recent years a judgment of a court, having 
jurisdiction of the parties and the subject matter, was binding every- 
where until reversed on appeal by usual appellate procedures or on 
writ of error. A person imprisoned under the judgment of a court 
could be released on habeas corpus, only on a showing that the court 
was without jurisdiction to render it. However, recent decisions of 
the Supreme Court hold, in effect, that even though a court may have 
had jurisdiction at the inception of a case, it may lose jurisdiction as 
the result of the violation of a defendant’s constitutional rights in the 
course of the proceedings, and that a person imprisoned under its 
judgment may seek relief through the writ of habeas corpus and 
establish the violation of such constitutional rights by evidence outside 
of the record made in the case. 

These decisions led to the frequent use and abuse of the writ of 
habeas corpus by prisoners after conviction for crime. The matter 
was the subject of investigation by the Judicial Conference of the 
United States and, upon its recommendation, provisions were inserted, 
in 1948, in title 28, United States Code—Judiciary and Judicial Pro- 
cedure. Section 225 of that title concerned prisoners convicted in 
Federal courts and is not here pertinent. Section 2254, however, was 
directed at the abuse arising from applications by prisoners convicted 
in State courts who seek to have their convictions reviewed in the lower 
Federal courts. This section, however, has not been effective in pre- 
venting the abuse because of the interpretation and construction 
placed on it by the Supreme Court in Brown v. Allen (344 U.S. 443) 
wherein the Court held that such a prisoner, after exhausting State 
court remedies, could, by filing a petition before a Federal district 
court judge, have the State court proceedings reviewed even where 
the judgment of conviction had been affirmed by the highest court of 
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the State and certiorari had been denied by the Supreme Court of 
the United States. 

The holding in this case has resulted in a sharp increase in the 
number of applications to the Federal courts from prisoners convicted 
in State courts who seek to have the lower Federal courts review the 
action of the State courts by which they were convicted, on the ground 
that their constitutional rights have been denied them in the State 
court actions. While in only a small number of these applications have 
the petitioners been successful, they nevertheless have not only 
imposed an unnecessary burden on the work of the Federal courts but 
have also greatly interfered with the procedures and processes of the 
State courts by delaying, in many cases, the proper enforcement of 
their judgments. 

In.1953 the matter was called to the attention of the Judicial Con- 
ference by the Attorney General of the United States, and the Con- 
ference appointed a Committee on Habeas Corpus to study it. 
Originally that Committee was of the opinion that, where adequate 
procedures is provided by State law for the handling of such petitions, 
the remedy should be sought in the State courts with review of State 
court action only by the Supreme Court of the United States. In 
fact, a proposal was discussed by the Conference’s Committee on 
Habeas Corpus to take away from the Federal courts all jurisdiction 
over habeas corpus to review State court action. However, it decided 
that it would be wise to continue jurisdiction in the Federal courts 
for use in those cases where there had been an improper conviction 
and where it was not possible to make a State court record which 
could serve as a basis for review by the Supreme Court of the 
United States. 

Another disconcerting situation to which the Conference’s Com- 
mittee on Habeas Corpus originally addressed itself was the delays 
in executing State court sentences in capital cases as a result of 
habeas corpus applications seeking review of State court action and it 
was its considered opinion that this difficulty could only be met by 

roviding for direct review by the Supreme Court of the United 
states. 

The result of that Committee’s work as noted earlier was acted 
upon favorably by the House of Representatives in the 84th and 
85th Congresses. Recently, after a careful study of the possible 
impact the proposed legislation would have upon the work of the 
Supreme Court and for other reasons, another Committee on Habeas 
Corpus was created and as a result changes were made in the original 
legislation, the major ones being that a three-judge court would 
formally pass upon meritorious applications for the writ instead of, 
as had heretofore been planned, a single district judge. Also, to 
prevent repeated applications, a limited use of the doctrine of res 
judicata was proposed. 

The new proposal, of course, retains the provision for certiorari 
to the Supreme Court where the petition for the writ has been denied. 
These provisions are explained more fully in the following section. 


ANALYSIS OF BILL 


The bill as amended is divided into four sections. We refer first 
to section 3. Subsection (a) of section 3 merely amends the catch- 


eh eo. Te ew, Sees a, a) Ae Jeet eel oe. Se ee 


Gets SS Me tee FR Fo ae COU 


tant TH Gade oe 


= oe ee 


nll i. — 7 


avy e070 Oo 


HABEAS CORPUS 7 


line. Subsection (b) of section 3 provides that if an application for 
a writ of habeas corpus in behalf of a person in custody, pursuant to 
the judgment of a State court is made to a justice of the Supreme 
Court or a circuit judge, the justice or judge to whom the application 
is made, or if the application is made to a district court or is trans- 
ferred to a district court pursuant to section 2241(b), a judge of such 
district court shall make a preliminary examination of the application 
to determine whether the writ should be granted and may in his 
discretion issue an order to show cause why the writ should not be 
granted, It further provides that such examination may be made 
upon the allegations of the application only, or upon the allegations 
of the application, the return to the order to show cause if such an 
order was issued, and any admissions of fact, original or certified 
copies of State court records, and other pertinent documentary ma- 
terial; and if the writ is issued that it shall be made returnable for 
hearing and determination in the district court having jurisdiction 
to entertain it; and that in case of an application entertained by a 
Justice of the Supreme Court or a circuit judge, the proceedings shall 
thereupon be transferred by his order to such district court. 

It further provides that the justice or judge issuing the writ shall 
immediately notify the chief judge of the circuit, who shall designate 
a district court of three judges under section 2284 of title 28, United 
States Code, to hear and determine the issue of whether the prisoner 
shall be released from custody and all other issues remaining in the 
proceeding and enter final judgment therein, and that the circuit or 
district judge granting the writ shall constitute one member of such 
court and if such judge is not a circuit judge, at least one of the other 
judges shall be a circuit judge. 

Under the provisions of subsection (b) of section 3 a State prisoner 
will not be discharged from custody except by the judgment of a 
three-judge Federal court, one member of which shall be a circuit 
judge. It is believed that this provision reasonably meets and should 
satisfy the objections raised by the States to the review by a single 
Federal judge of a decision by the highest court of a State. 

It will be observed that by the provision for a three-judge court to 

ass on substantial claims of denial of Federal constitutional rights 
by State courts, made by an application for habeas corpus, the legis- 
Jation follows the pattern of prior congressional acts which provide 
for special three-judge Federal courts to pass on the constitutionality 
of State statutes or administrative orders. 

Section 2 of the legislation provides that the final order of such a 
three-judge court shall be reviewable only by the Supreme Court of 
the United States by a writ of certiorari which shall be applied for 
within 30 days after the entry of such order. This provision will 
expedite disposition of the cause and meet the objections raised by 
the States of long delay in final disposition of habeas corpus cases 
brought by State prisoners in the Federal courts. 

If the writ is denied by a single judge on this preliminary inquiry, 
then the appeal is under the present statute and goes to the court 
of appeals, but the prisoner cannot prosecute the appeal unless he 
gets a certificate of probable cause from the district judge who denied 
the writ or a judge of the court of appeals. 

The first section of the bill amends section 2244 of title 28, U.S. 
Code, and subsections (b) and (c) of such section 1 provide for a 
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limited application of the doctrine of res judicata in habeas corpus 
proceedings brought by State prisoners. Subsection (b) provides 
that when a person in custody, pursuant to the judgment of a State 
court, has been denied by a court of the United States, or a justice 
or judge of the United States, release from custody or other remedy 
on an application for a writ of habeas corpus, a subsequent applica- 
tion for a writ of habeas corpus in bebalf of such prisoner shall not 
be entertained by a court of the United States or a justice or judge of 
the United States, except on a factual or other ground not presented 
at the hearing on the earlier application for the writ and then only 
on a showing of a reasonable excuse for failure to present such factual 
or other ground at the hearing on the earlier application. 

Repeated applications for the writ have been made from time to 
time by State court prisoners, each subsequent application alleging 
the same facts in slightly different phraseology or adding additional 
facts, which the prisoner could have set up in the earlier application, 
thus resulting in unreasonable delay and undue interference with 
State court processes. 

Your committee believes that there should be such a limited appli- 
cation of the doctrine of res judicata and that the provision of the 
bill so providing will tend to prevent unreasonable delay and undue 
interference in the carrying out of State court judgments and at the 
same time not deny a remedy to a State prisoner who has a real and 
substantial ground for the writ and either through ignorance, lack 
of counsel, or other justifiable excuse has failed to set that ground up 
in an earlier application. 

Subsection (c) of section 1 of the bill provides that in a habeas 
corpus proceeding brought by a State prisoner a prior judgment of 
the Supreme Court of the United States on an appeal or review by 
writ of certiorari at the instance of the prisoner of a decision of a 
State court shall be conclusive as to all rights, questions and facts 
actually adjuciated by the Supreme Court therein, unless the applicant 
for the writ shall plead and prove the existence of a material and con- 
trolling fact which did not appear in the record of the proceeding in 
the Supreme Court and which the applicant for the writ could not 
have caused to appear in such record by the exercise of reasonable 
diligence. 

Instances have occurred where State prisoners, after having ob- 
tained a review of their judgment of conviction by the Supreme Court 
of the United States, resulting in a decision adverse to them, have 
prosecuted proceedings in habeas corpus in lower Federal courts on 
substantially the same grounds that were decided adversely to them 
by the Supreme Court, sometimes alleging additional facts that might 
well have been presented to the Supreme Court. The purpose of such 
subsection (c) is to prevent that abuse. Your committee and the 
Judicial Conference believe that provision for such a limited application 
of the doctrine of res judicata should be made. 

The other amendments in the will, including section 4, provide for 
relettering of sections and changes in titles and are technical in 
character and do not need discussion. 

Under this legislation contested applications for writs of habeas 
corpus in behalf of State prisoners will be heard in district courts, 
which are courts primarily constituted to hear litigated cases in the 
first instance and with adequate means so to do, rather than in the 
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Supreme Court of the United States, primarily a court of review and 
not one that can readily hear contested litigation in the first instance; 
and the work of the Supreme Court will not be substantially increased. 

Finally, it is the judgment of your committee, after thorough study 
and consideration, and of the Judicial Conference which carefully and 
fully considered the work and report of its Committee that H.R. 3216 
as amended meets the objections of the States to Federal court habeas 
‘corpus procedures on applications brought by State prisoners, provides 
‘adequate remedies by habeas corpus to State prisoners and safeguards 
the constitutional rights of such prisoners. Accordingly, we urge 
its enactment. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the House of Repre- 
sentatives, there is printed below in roman existing law in which no 
change is proposed, with matter proposed to be stricken out enclosed 
in black brackets, and new matter proposed to be added shown in 
italics: 

TitLe 28, Untrep States Copr 


CHAPTER 153.—Hapseras Corpus 
See. 
* = om ~ * * * 


2254. State custody; remedies in [State] Federal courts; three-judge district court 
required for hearing. 


* * * * * . * 


§ 2244. Finality of determination. 

(a) No circuit or district judge shall be required to entertain an 
application for a writ of habeas corpus to inquire into the detention 
of a person pursuant to a judgment of a court of the United States [,, 
or of any State, ] if it appears that the legality of such detention has 
been determined by a judge or court of the United States on a prior 
application for a writ of habeas corpus and the petition presents no 
new ground not theretofore presented and determined, and the judge 
or court is satisfied that the ends of justice will not be served by such 
inquiry. 

(b) When a person in custody pursuant to the judgment of a State 
court has been denied by a court of the United States or a Justice or judge 
of the United States release from custody or other remedy cn an application 
jor a writ of habeas corpus, a subsequent application for a writ of habeas 
corpus in behalf of such person shall not be entertained by a court of the 
United States or a Justice or judge of the United States except on a factual 
or other ground not presented at the hearing on the earlier application for 
the writ and then only on a showing of a reasonable excuse for failure to 
present such factual or other ground at the hearing on the earlier applica- 
tion. 

(c) In a habeas corpus proceeding brought in behalf of a person in 
custody pursuant to the judgment of a State court, a prior judgment of the 
Supreme Court of the United States on an appeal or review by writ of 
certiorari at the instance of the prisoner of the decision of such State court 
shall be conclusive as to all rights, questions, and facts actually adjudicated 
by the Supreme Court therein unless the applicant for the writ of habeas 
corpus shall plead and prove the existence of a material and controlling 
fact which did not appear in the record of.the proceeding in the Supreme 
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Court and which the applicant for the writ of habeas corpus could not have 
caused to appear in such record by the exercise of reasonable diligence, 
. * + * * . + a ar 


§ 2253. Appeal. 

In a habeas corpus proceeding before a circuit or district judge, the 
final order shall be subject to review, on appeal, by the court of appeals 
for the circuit where the proceeding is had. 

There shall be no right of appeal from such an order in a proceeding 
to test the validity of a warrant to remove, to another district or place 
for commitment or trial, a person charged with a criminal offense 
against the United States, or to test the validity of his detention pend- 
ing removal proceedings. 

An appeal may not be taken to the court of appeals from the final 
order in a habeas corpus proceeding of a Justice of the Supreme Court, 
a circuit judge, or a district court of one judge where the detention 
complained of arises out of process issued by a State court, unless the 
justice or judge who rendered the order or a circuit court justice or 
judge issues a certificate of probable cause. 

In a habeas corpus proceeding before a district court of three judges 
under section 2254 of this title the final order of such court shall be review- 
able only by the Supreme Court by writ of certiorari, which shall be applied 
for within thirty days after the entry of such order. 


§ 2254. State custody; remedies in [State] Federal courts; three-judge 
district court required for hearing. 

(a) The Supreme Court, a Justice thereof, a circuit judge, or a district 
court shall entertain an application for a writ of habeas corpus in behalf 
of a person in custody pursuant to the judgment of a State court only on 
the ground that he is in custody in violation of the Constitution or laws 
or treaties of the United States. 

(b) If an application for a writ of habeas corpus is made to a Justice 
of the Supreme Court or a circuit judge in behalf of a person in custody 
pursuant to the judgment of a State court, the Justice or judge to whom the 
application is made shall make or, if the application is made to a district 
court or is transferred to a district court pursuant to section 2241(6) of 
this title, a judge of such district court shalt make a preliminary examina- 
tion of the ap oation to determine whether the writ should be granted and 
may, in his discretion, issue an order to show cause why the writ should 
be granted. Such examination may be made upon the allegations of the 
application only, or upon the allegations of the application, the return to 

order to show cause if such an order was issued, and any admissions 
of fact, original or certified copies of State court records, and other perti- 
nent documentary matter. If the writ is issued it shall be made return- 
able for hearing and determination in the district court having jurisdiction 
to entertain it, and in the case of an application entertained by a Justice of 
the Supreme Court or a circuit judge the proceeding shall thereupon be 
transferred by his order to re district court. The Justice or judge 
issuing the writ shall immediately notify the chief judge of the circuit who 
shall designate a district court of three judges under section 2284 of this 
title to hear and determine the issue of whether the prisoner shall be released 
from custody and all other issues remaining in the proceeding and enter 
final judgment therein. The circuit or district judge granting the writ 
shall constitute one member of such court and if such judge is not a circuit 
judge at least one of the other judges shall be a circuit judge. 
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(c) An application for a writ of habeas corpus in behalf of a person 
in custody pursuant to the judgment of a State court shall not be 
ted unless it appears that the applicant has exhausted the 
remedies available in the courts of the State, or that there is either an 
absence of available State corrective process or the existence of circum- 
stances rendering such process ineffective to protect the rights of the 
risoner. 

(d) An applicant shall not be deemed to have exhausted the remedies 
available in the courts of the State, within the meaning of this section, 
if he has the right under the law of the State to raise, by any available 
procedure, the question presented. 








APPENDIX 





ADMINISTRATIVE Orrice or tae U. 8S. Courts, 
Washington, D.C., April 6, 1959. 
Hon. Emanvet Crier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. Cuarrman: This is in response to your letter of March 13, 1959, 
relative to the views of the Judicial Conference of the United States on legislation 
to amend title 28, United States Code, pertaining to applications for writs of! 
habeas corpus by persons in custody pursuant to the judgment of a State court, ' 

As stated in your letter, identical legislation to H.R. 3216 and similar bills now 
pending before your committee, embodying a proposal approved by the Con- 
ference, was favorably reported and passed by the House of Representatives in 
both the 84th and 85th Congresses. However, because of varied objections to 
the legislation as drafted, the bill, although approved by the Senate Judiciary 
Committee, did not receive action in the Senate. With this in mind, the Judicial 
Conference authorized the Chief Justice, at its regular session in September 1958 
to appoint a committee to give further study to the habeas corpus legislation and 
to propose any changes which might seem appropriate. The Committee, under 
the chairmanship of Hon. Orie L. Phillips, U.S. circuit judge, studied the entire 
problem carefully and submitted a report to the Judicial Conference at its special 
session, March 16-17, 1959. The Conference, after a thorough discussion, 
approved the draft bill which was presented by the Habeas Corpus Committee, 

he revised bill is enclosed, and it is the respectful request of the Judicial 
Conference that this bill be substituted for the previous proposal, now embodied 
in H.R. 3216 and similar bills. 

The revised bill makes a somewhat different approach to the problem presented 
by applications for writs of habeas corpus on behalf of persons in State custody. 
Its basic proposal is that after such applications have been considered on the 
papers by the judge to whom they are presented, and if they are found by him to 
present a substantial Federal question, they shall be transferred for hearing and 
determination to a district court of three judges, one of whom shall be a circuit 
judge, from whose final decision there shall be no right of appeal but merely the 
right, within 30 days, to make application for a writ of certiorari to the Supreme 

ourt. 

Thus, the fundamental difference between this new proposal and the old is 
that instead of requiring, in effect, substantially all applications for writs of habeas 
corpus on behalf of State prisoners to be made to the Supreme Court of the 
United States, the new proposal provides that all such applications which, after 
preliminary examination have been found prima facia meritorious shall be heard 
and determined by a three-judge district court especially constituted for the pur- 
pose, from whose decision there shall be no intermediate appeal, but merely direct 
review on certiorari by the Supreme Court. 

It is believed that the proposed bill meets the two principal objections raised 
by the States to the existing procedure, namely, that the decisions of their highest 
State courts in criminal cases are, in effect, subject to reversal by a single district 
judge and, also, that Federal habeas corpus proceedings frequently involve re- 
peated applications and lengthy appellate proceedings which greatly delay and 
frustrate the administration of criminal justice by the States. he proposed bill 
meets the first of these objections by the requirement for a three-judge district 
court, the same type of court which is now empowered to pass upon the constitu 
tionality of a State statute or administrative order. The second is met by provid- 
ing direct review by the Supreme Court of the United States on certiorari, applied 
for within 30 days, and by the much stronger provisions for res judicata. : 

A technical analysis of the revised bill, section by section, is made below in 
further explanation of its provisions. 
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Section 2244 of title 28, United States Code, is amended by adding two sub- 

ons. 

Subsection (b). applies to a limited degree the doctrine of res judicata to subse- 
quent or repeated applications by a prisoner in custody under judgment of a State 
court. This will tend to prevent unreasonable delay in final disposition of applica- 
tions by such a prisoner and undue interference with State court processes and, at 
the same time, afford a remedy to a State court prisoner who has a real and 
substantial ground for the writ and has failed to set that ground up in his original 
application. The petitioner may, of course, appeal from the order denying the 
writ by a single judge, in accordance with the provisions of subsection (a) of 
section 2253. 

Subsection (c) extends, also, the doctrine of res judicata to habeas corpus 
proceedings. It is true, of course, that in most jurisdictions the doctrine of res 
judicata is not applied in habeas corpus proceedings (see Darr v. Burford, 339 
U8. 200, 214, 215), but the Judicial Conference is of the view that there should be a 
limited application of the doctrine of res judicata in such matters. It is believed 
that where on appeal or on certiorari from the affirmance of his conviction by the 
State appellate court the petitioner, who is thereafter an applicant for a writ of 
habea’ corpus, has presented to the Supreme Court a Federal question upon which 
his later application for the writ is based and the Supreme Court has decided the 
issues adversely to him, he should not be permitted to relitigate that question in 
habeas corpus, unless he shows a material and controlling fact not on the previous 
record in the Supreme Court and therefore not considered and which he could not 
by reasonable diligence have brought upon the record in the Supreme Court for 
consideration. 

Section 2253 of title 28, United States Code, is amended to make clear that the 
language of the present section requiring a certificate of probable cause for appeal 
applies only to a final order by a single judge. The section is also amended by 
adding a paragraph to provide that the final order in a habeas corpus proceedings 
before a district court of three judges, convened under section 2254 of this title, 
shall be reviewable only by the Supreme Court by writ of certiorari, which must be 
applied for within 30 days after the entry of such order. In other words, the losing 
party, the applicant or the State, as the case may be, may seek review of the order 
of the district court of three judges only be petition for certiorari to the U.S. 
Supreme Court, filed within 30 days after the entry of the order, This will 
expedite disposition of the cause and meet the objections of the States of long delay 
in final disposition of habeas corpus cases brought by State court prisoners in 
the Federal courts. 

Section 2254 of title 28, United States Code, is also amended. The catchline 
to the section is modified so as to be more descriptive of the provisions of the 
section as amended, and two new subsections are inserted. 

Subsection (a) would limit the grounds for habeas corpus by a State prisoner 
to substantial Federal constitutional questions. 

Subsection (b) outlines the proposed procedure for the consideration and dis- 

sition of applications for writs of habeas corpus on behalf of State prisoners. 
It first provides that the justice or judge to whom the application is made or to 
whom it has been transferred pursuant to section 2241(b) may make a preliminary 
examination of the application including a consideration of the return to the order 
to show cause if the judge issued such an order, and any admission of fact, 
original or certified copies of State court records, and other pertinent documentary 
matter, to determine whether the writ should be granted. If upon such exami- 
nation the judge finds no substantial constitutional question presented he may, 
of course, deny the application. If, however, he determines that the writ should 
issue he is required to make it returnable for hearing and determination by a 
district court of three judges to be constituted as provided by section 2284, one 
of whom shall be the judge to whom the application was made, if a circuit or 
district judge, and at least one of whom shall be a circuit judge. The subsection 
authorizes the district court of three judges thus constituted to hear and deter- 
mine all the issues in the case and to enter final judgment therein, subject only 
to review on certiorari by the Supreme Court as provided by an amendment to 
section 2253 already discussed. 

Representatives of the Judicial Conference and of the Administrative Office 
will be glad to appear before the Committee on the Judiciary and to provide any 
further information that may be desired concerning the proposed bill. 

Respectfully, 
Warren Outney III, Director. 
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Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C, 


Dear Mr. Cuarrman: This will refer to your letter of April 17, 1959, advising 

of hearings by Subcommittee No. 3 on the bills (H.R. 2269, H.R. 3216 and H,R, 

4958) to amend section 2254 of title 26 of the United States Code in reference to 

applications for writs of habeas corpus by persons in custody pursuant to the 

judgment of a State court. The Department is submitting this report on the 
ills in lieu of presenting testimony at the hearing. 

Section 2254 of title 28 of the United States Code now provides that no applica. 
tion for a writ of habeas corpus in behalf of a person in custody pursuant toa 
State court judgment shall be granted unless it appears that the applicant has 
exhausted the remedies available to him in the State courts or that there is either 
an absence of available State corrective process or the existence of circumstances 
rendering such process ineffective to protect the rights of the prisoner. It also 
provides that an applicant shall not be deemed to have exhausted the remedies 
available in the State courts if he has the right under the law of the State to raise 
the question presented. 

H.R. 2269, H.R. 3216 and H.R, 4958, which are identical, would amend section 
2254 by providing that an application for a writ of habeas corpus in behalf of a 
person in custody —— to a judgment of a State court shall be entertained 
by a Justice of the Supreme Court, a circuit judge or a district court or judge only 
on a ground which presents a substantial Federal constitutional question (1) 
which was not theretofore raised and determined, (2) which there was no fair and 
adequate opportunity theretofore to raise and have determined, and (3) which 
cannot thereafter be raised and determiined in a proceeding in the State court, by 
an order or judgment subject to review by the Supreme Court of the United 
States on writ of certiorari. 

Also, the proposal would direct that an order denying an application for a writ 
of habeas corpus by a person in custody pursuant to a judgment of a State court 
shall be reviewable only on a writ of certiorari by the Supreme Court of the 
United States and the petition for the writ of certiorari shall be filed within 30 
davs after the entry of such order. 

This legislation was submitted by the Judicial Conference of the United States 
to the Congress in 1955 and was supported by the Department of Justice. At its 
recent meeting in March of this year, however, the Judicial Conference adopted a 
new legislative proposal on this subject which has been introduced as H.R. 6742, 

H.R. 6742 would provide that when a person in custody pursuant to the judg- 
ment of a State court has been denied by a court of the United States or a justice 
or judge thereof release from custody or other remedy on an application for a writ 
of habeas corpus, a subsequent application for such a writ by such person shall not 
be entertained by such court or justice or judge except on a factual or other ground 
not presented at the hearing on the earlier application and then only on a showing 
of a reasonable excuse for failure to present such factual or other ground at the 
earlier hearing. 

The bill would also provide that in a habeas corpus proceeding brought by a 
person in custody pursuant to the judgment of a State court, a prior judgment of 
the Supreme Court of the United States on an appeal or review by writ of certiorari 
at the instance of the prisoner of the decision of such State court shall be conclusive 
as to all rights, questions and facts actually adjudicated by the Supreme Court 
therein unless the applicant for the writ of habeas corpus shall plead and prove the 
existence of a material and controlling fact which did not appear in the record of 
the proceeding in the Supreme Court and which such applicant could not have 
caused to appear in such record by the exercise of reasonable diligence. 

Also, the bill would provide that the Supreme Court, a justice thereof, a circuit 
judge, or a district court shall entertain an application for a writ of habeas corpus 
in behalf of a person in custody pursuant to the judgment of a State court only on 
a ground which presents a substantial Federal constitutional question. If suchan 
application for the writ is made to a Justice of the Supreme Court or a circuit 
judge, the Justice or judge to whom the application is made or, if the application 
is made to a district court or is tranferred to a district court pursuant to section 
2241(b) of title 28, a judge of such court shall make a preliminary examination to 
determine whether the writ should be oe and may, in his discretion, issue an 
order to show cause why the writ should not be granted. Such examination may 
be made upon the allegations of the application only, or upon the allegations of the 
application, the return to the order to show cause if such an order was issued, and 
any admissions of fact, original or certified copies of State court records and other 
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rtinent documentary matter. If the writ is issued it shall be made returnable 
for hearing and determination in the district court having jurisdiction to entertain 
it, and in the case of an application entertained by a Justice of the Supreme Court 
or a circuit judge the proceedings shall be transferred to such district court. The 
Justice or judge issuing the writ shall immediately notify the chief judge of the 
circuit who shall designate a district court of three judges under section 2284 of 

28 to hear and determine the case and enter final judgment therein. 

A final order of the three-judge court would be reviewable only by the Supreme 
Court by writ of certiorari, the application for which shall have been applied for 
within 30 days after the entry of such order. 

H.R. 6742 is designed to meet the two principal objections raised by the States 
to the existing Federal habeas corpus procedure, which are (1) that the decisions 
of the highest State courts in criminal cases are, in effect, subject to reversal by 
a single district judge, and (2) that Federal habeas corpus proceedings frequently 
involve repeated applications and lengthy appellate proceedings which greatly 
delay the administration of justice by the States. The bill would meet the first 
of the objections by providing for the hearing and determination of the writ of 
habeas corpus by a three-judge district court, the same type of court which deter- 
mines the constitutionality of a State statute or administrative order. The second 
objection of the States is met by providing direct review by the Supreme Court of 
the United States on certiorari, and by stronger provisions involving the principle 
of res judicata. 

The Department of Justice believes that H.R. 6742, which represents long and 
careful study by the Judicial Conference, would overcome the essential objections 
to the present habeas corpus procedure. However, there is one change which the 
eee feels should be made in the measure. 

is bill, as well as the other bills herein discussed provides that the only issue 
which a State court prisoner can raise in a Federal court is one which presents a 
substantial Federal constitutional question. Section 2241(c) (3) of title 28, United 
States Code, extends Federal habeas corpus to persons held in custody “‘in violation 
of the Constitution or laws or treaties of the United States,”’ and it is believed that 
the proposed amendment of section 2254 should be equally broad. It is therefore 
recommended that the legislation be amended in this respect. 

Subject to this suggested amendment, the Department of Justice favors the 
enactment of H.R. 6742. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
Lawrence E. Wats, 
Deputy Attorney General. 





REPORT OF THE COMMITTEE ON Haseas Corpus (MaRcH 14, 1959) 


To the Chief Justice of the United States, Chairman, and the Members of the Judicial 
Conference of the United States: 


Your Committee on Habeas Corpus was appointed by the Chief Justice on 
September 29, 1958, pursuant to renewed authorization to appoint new com- 
mittees, given to the Chief Justice by the Judicial Conference at its September 
1958 meeting. 

It was intended that your Committee should consider primarily habeas corpus 
proceedings brought by persons in custody under judgments of State courts. 

A former Committee on Habeas Corpus was reactivated by the order of the 
Judicial Conference at its September 1953 meeting. The reactivated Committee 
consisted of the late John J. Parker, Orie L. Phillips, Albert Lee Stephens, Edgar 8, 
Vaught, Charles E. Wyzanski, Jr., and Frank A. Hooper. It was appointed for 
the purpose of considering asserted abuses of the writ of habeas corpus by proceed- 
ings in inferior Federal courts and reporting to the Conference with its recom- 
mendations with respect thereto. 

The alleged abuses referred to are reflected in the Report of the Special Com- 
mittee on Habeas Corpus to the Conference of Chief Justices, dated June 1953 
and the Resolution on Habeas Corpus adopted by the Conference of Chief Justices 
at its August 1954 meeting. (See Report of Hearings before Subcommittee No. 
3 of the Committee on the Judiciary, House of Representatives, 84th Cong., Ist 
sess., on H.R. 5649, at pp. 92-108 and pp. 108-113 of that report). 








16 HABEAS CORPUS 


The criticisms made may be generally summarized as follows: 

1. Final judgments of the highest courts of the States were being reviewed by 
inferior Federal courts, often by a single judge in habeas corpus proceedings, not. 
withstanding “orderly Federal procedure under our dual system of Government 
should require that a final judgment of a State’s highest court should be subject 
to review or reversal only by the Supreme Court of the United States’”’; 

2. Improper interference in State court procedures by proceedings for habeag 
corpus in inferior Federal courts; 

3. Long delay in the execution of State court judgments, especially in capital 
cases, brought about by repeated habeas corpus proceedings in inferior Federa} 
courts and stays issued by such courts. 

In its report to the Judicial Conference under date of July 16, 1954, the reacti. 
vated Committee in part said: 

‘The problem to which the Committee has addressed itself arises because under 
recent decisions of the Supreme Court the writ of habeas corpus may be used in 
an effort to secure the release of a person imprisoned under the judgment of a 
State court, not only where the court is without jurisdiction in the ordinary sense, 
but also where there is allegation that in the conviction of such person there hag 
been a denial of constitutional rights amounting to a denial of due process of law, 
This has meant that there has been a flood of applications to the Federal courts 
from prisoners convicted in State courts who seek to have the lower Federal courts 
review the action of the State courts by which they were convicted on the plea 
that constitutional rights have been denied in State court action. While in only 
an insignificant number of these petitions have the petitioners been successful, 
they have imposed an unnecessary burden of work on the Federal courts and 
have greatly interfered with the procedure of the State courts, delaying in man 
cases the proper enforcement of their judgments. Where adequate procedure is 
provided by State law for the handling of such matters, it is clear that the remedy 
should be sought in the State courts with any review of State court action only 
by the Supreme Court of the United States. Under our constitutional system it 
was never intended that the lower Federal courts or the judges thereof should 
review State court action by babeas corpus or otherwise. 

“Section 2254 of title 28 of the United States Code was addressed to this prob- 
lem; and it was thought by some that the effect of that section was to preclude 
application for the writ to the lower Federal courts if, notwithstanding prior 
applications, there was still opportunity for the prisoner to make application to 
the State court for the writ and make a record upon which he could present the 
question to the Supreme Court by application for write of certiorari. (See 8 Fed, 
Rules Decisions, pp. 175-177.) In the recent case of Brown v. Allen (344 US. 
443, 448), however, the Supreme Court has ruled that after relief has been denied 
by the State courts, the doors of the lower Federal courts are open to the pris- 
oner, not withstanding he might still go into the State court and make a record 
presenting the questions upon which he relies for review by the Supreme Court of 
the United States. Although this decision makes clear that the Federal court 
should give great weight to State court action, it leaves within the power of the 
prisoner, after having been denied relief in the State courts, to invoke the juris- 
diction of the Federal courts to review State court action and in the meantime to 
stay the enforcement of State court judgments. Grave abuses have arisen in 
connection with the exercise of this power, as is set forth in the report of the com- 
mittee of the Conference of Chief Justices, a copy of which is hereto attached. 

“Tt is the opinion of your Committee that no person imprisoned under the 
judgment of a State court should have the right to review that judgment in a lower 

ederal court, provided he has had fair and adequate opportunity to make in the 
State court a record upon which he can have the judgment of the State court 
reviewed by the Supreme Court of the United States, or if he still has the right 
to go into the State court and make a record upon which he can have such 
review by the Supreme Court. We accordingly propose that section 2254 of 
title 28 be amended by adding thereto a subsection as follows: 

***& Justice of the Supreme Court, a circuit judge, or a district judge shall enter- 
tain an application for a writ of habeas corpus in behalf of a person in custody 
pursuant to a judgment of a State court, only on a ground which presents a sub- 
stantial Federal constitutional question; (1) which was not theretofore raised 
and determined; (2) which there was no fair and adequate opportunity theretofore 
to raise and have determined; and (3) cannot thereafter be raised and determined 
in a ne in the State court, by an order or judgment subject to review by 
the Supreme Court of the United States on writ of certiorari. 
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“¢tAn order denying an application for a writ of habeas corpus by s person in 
eustody pursuant to a judgment of a State court shall be reviewable only on a writ 
of certiorari by the Supreme Court of the United States. The petition for the 
writ of certiorari shall be filed within 30 days after the entry of such order,’ 

“With respect to the provisions of the proposed subsection it is to be noted that 
application for the writ on behalf of a persee imprisoned under the judgment of a 
State court could be entertained by a Federal judge or justice only if it presented 
a substantial Federai constitutional question and then only if it met all three of the 
conditions prescribed by the subsection. As to these conditions, we observe: 

“(1) The question must be one ‘which was not theretofore raised and de- 
termined.’ If the question has been raised and decided in the State court, that 
should end the matter. If the prisoner wishes a review, he should seek certiorari 
from the Supreme Court to review the State court action.. 

“(2) Even if the question has not been theretofore raised and determined, it 
must appear that the prisoner had not had ‘fair and adequate opportunity to 
raise and have (it) determined.’ A judgment should preclude not only the subse- 
quent raising of questions therein determined but also those whieh the prisoner 
had adequate opportunity. to raise and have determined af that time. He should 
not be allowed to withhold matters which he could have brought forward, for the 
purpose of raising them by subsequent proceedings in the event of failure in the 
attempt in which he is then engaged. he section as drawn does not preclude the 
prisoner from raising a question which because of ignorance, coercion or other 
reason he has not had fair opportunity to raise and have determined. 

“(3) Even if the question has not been raised and determined, and even if the 
prisoner has not had fair and adequate opportunity to have it determined, it must 
appear that it is a question of ‘which cannot thereafter be raised and determined 
in the State court by an order or judgment subject to review by the Supreme 
Court of the United States on writ of certiorari.’ In other words, whatever the 
status of the matter, relief must be sought in the State court if a record can be 
made there which the Supreme Court can review by writ of certiorari. 

“The final paragraph of the section is intended to eliminate the delays in the 
enforcement of State court judgments which have occurred as a result of appeals 
and applications for certiorari in habeas corpus proceedings. ‘The provision is 
that an order denying an application for the writ shall be reviewable only on writ 
of certiorari from the Supreme Court, which must’be applied for within 30 days 
of the order. This will not only eliminate the abuse arising out of appeals for 
purposes of delay but will enable the Supreme Court to grant prompt relief in any 
case of merit in which relief has been denied by the lower court. Appeal from an 
order granting relief would go under the general appeals statute to the court of 
appeals of the circuit, the judgment of which would be subject to review on certi- 
orari as in other cases.” 

H.R. 5649, 84th Congress, in the form in which it was recommended to the 
Judicial Conference by the Committee and approved by the Conference was 
favorably reported out by the House Judiciary Committee and passed the House 
but no action was taken in Senate. A similar bill, H.R. 8361, was introduced in 
the 85th Congress. It likewise was favorably reported by the House Judiciary 
Committee and passed the House. It was favorably reported on by the Senate 
Judiciary Committee but no action was taken on it in the Senate. The bill has 
been introduced in the same form in the present Congress (H.R, 4958, 86th Cong.). 
No action has been taken on it as of this date. 

While there was little opposition to H.R. 5649, 84th Congress, when it was 
before the House, more opposition developed when it reached the Senate; and 
formidable opposition to the bill developed when it was reintroduced in subsequent 
sessions of the Congress. 

Moreover, while the proposed bill greatly restricts habeas corpus in behalf of 
prisoners in custody under State court judgments in the lower Federal courts, no 
such restrictions are imposed by its provisions with respect to applications for 
habeas corpus in the U.S. Supreme Court; and the Chief Justice and other members 
of the Supreme Court have become very apprehensive that the bill, if enacted, 
would unduly increase the work of the Supreme Court; that the bill might even 
fail of its purpose to some extent, because the Supreme Court is not constituted 
80 it can hear contested applications for habeas corpus and would have to refer 
them to a judge of the district in which the applicant is restrained to hear the 
= as a special master and report his findings and conclusions to the Supreme 

urt. 

Because of the foregoing, your Committee was constituted to reexamine and 
restudy the subject of habeas corpus in the lower Federal courts by prisoners in 
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custody under State court judgments and to undertake to prepare and report 
proposed bill, which, if enacted, would reasonably meet any valid objections by 
the States to the procedure in habeas corpus on applications by persons in custody 
under State court judgments in the lower Federal courts and which at the same 
time would not substantially or unduly increase the burden of work in the U.§, 
Supreme Court. 
our Committee studied the reports of the reactivated Committee; the Report 
of the Special Committee on Habeas Corpus to the Conference of Chief Justices, 
June 1953; the resolution on habeas corpus adopted at the sixth annual meeting 
of the Conference of Chief Justices, August 14, 1954, and the testimony and 
documentary evidence introduced at the hearings before Subcommittee No, 8 
of the House June 7 to 24, 1955, on H.R. 5649. It also requested and received 
recommendations with respect to a new bill from the Department of Justice, 

After a rather extended correspondence between the Chairman and members 
ot your Committee, it met at Washington on March 14, 1959, and agreed to report 
to the Judicial Conference with the recommendation that it approve them certain 
amendments to title 28, United States Code annotated, section 2254, to read as 
follows: 

“A bill to amend section 2254 of title 28, United States Code, in reference to applications for writs of habeas 
corpus by persons in custody pursuant to the judgment of a State court 

“ Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 2254 of title 28, United States Code, 
is amended by placing ‘ (a)’ before the present language of the section and adding 
thereto subsections ‘(b)’ and ‘(c)’ as follows: 

“«¢(b)(1) The Supreme Court, a Justice thereof, a circuit judge, a district court, 
or a district judge shall entertain an application for a writ of habeas corpus in 
behalf of a person in custody pursuant to a judgment of a State court only ona 
ground which presents a substantial Federal constitutional question. 

“(2) If an application for a writ of habeas corpus is made to a circuit judge, 
a district judge, or a district court in behalf of a person in custody pursuant 
to a judgment of a State court, the judge to whom the application is made, or 
if the application is made to the district court or is transferred to a district 
court pursuant to the provisions of title 28, United States Code, section 2241(b), 
the inte of such district court, or if it be a multiple-judge district court, a judge 
of such court, shall make a preliminary examination to determine whether the 
writ should issue. Such examination may be made upon the allegations of the 
application only, or also upon admissions of fact and any original or certified 
copy of the State court records or other pertinent matter, or if an order to show 
cause why the writ should not issue is made, on the application, such admis- 
sions of fact, the answer of the respondent to the order to show cause and any 
original or certified copy of the State court records or other pertinent matter. 
If the writ is issued, the judge granting the writ shall immediately notify the 
chief judge of the circuit, and thereupon, the chief judge shall designate a dis- 
trict court of three judges, one of whom shall be the judge granting the writ 
and two other judges to hear the issue of whether the prisoner shall be released 
from custody and all other issues remaining in the matter and enter final judg- 
ment in the cause. At least one of the three judges designated shall be a 
circuit judge. 

(3) If an application for a writ of habeas corpus in behalf of a person in 
custody pursuant to a judgment of a State court is made to a Justice of the 
Supreme Court he may transfer the application for determination to a district 
court, pursuant to the provisions of title 28, United States Code, section 2241(b), 
or he may make a preliminary examination to determine whether the writ should 
issue. Such examination may be made upon the allegations of the application 
only, or also upon admissions of fact, any original or certified copy of the State 
court records or other pertinent matter, or if an order to show cause why the 
writ should not issue is made, upon the allegations of the application, such admig- 
sions, the answer of the respondent to the show cause order, any original or 
certified copy of the State court records or other pertinent matter. If after 
such examination the Justice issues the writ, he shall then by order transfer the 
cause to the district court having jurisdiction to entertain the application. 
Upon the entry of such order of transfer, the Clerk of the Supreme Court shall 
immediately forward a copy thereof to the chief judge of the circuit in which 
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guch district court is situated and thereupon such chief judge shall designate a 
district court of three judges, at least one of whom shall be a circuit judge, to 
hear the issues in the habeas corpus proceeding, and enter final ag atime therein. 

“(4) Notwithstanding the provisions of section 2253, title 28, United States 
Code, a final order made by a three-judge court constituted as hereinbefore pro- 
vided shall be reviewable only on a writ of certiorari by the Supreme Court of 
the United States. The petition for the writ of certiorari shall be filed within 
thirty days after the entry of such order. 

“(e)(1) In a habeas corpus proceeding commenced by a person in custody 
pursuant to a judgment of a State court, a prior judgment of the Supreme Court 
of the United States with respect to all rights, questions or facts actually adjudi- 
cated by the Supreme Court on an appeal by the applicant for the writ of habeas 
corpus from a decision of the State court, or on a review by a writ of certiorari 
granted to the applicant for the writ of habeas corpus of a decision of the State 
court, shall be conclusive, unless the applicant for the writ of habeas corpus shall 
plead and prove a material and controlling fact which did not appear upon the 
record in the Supreme Court, and which the applicant for the writ of habeas 
corpus could not have caused to appear on the record in the Supreme Court, by 
the exercise of reasonable diligence. 

“(2) Where a person in custody pursuant to a judgment of a State court has 
been denied release from custody or other remedy on an application for a writ 
of habeas corpus by a United States Judge or Justice, the Supreme Court or a 
district court, a subsequent application for a writ of habeas corpus by such person 
shall not be entertained by a Tnited States judge or justice, the Supreme Court 
or a district court, except on a fact or ground not presented at the hearing on the 
earlier application for the writ and then only on a showing of a reasonable excuse 
for a failure to present such fact or ground at the hearing on the earlier application.” 

The first paragraph of proposed subsection (b) limits the grounds for habeas 
corpus by a State court prisoner to Federal constitutional questions, as does the 
reactivated committee bill. That provision, we think, is not controversial. 

The proposed amendments incorporated in the second and third paragraph of 
subsection (b) provide for a preliminary examination. The allegations of the 
application for the writ, the response or the answer to an order to show cause, if 
issued, original or certified copies of State court records, admissions of fact, or 
other pertinent matter may be considered. Many applications will be disposed 
of merely on a consideration of the petition on the ground it states no facts en- 
titling the applicant to relief. Others might require a more extended inquiry. 
It is believed by your committee that most of the applications will be disposed 
of on the preliminary examination and that only a very few will present substan- 
tial grounds for relief and require the issuance of the writ and the creation of a 
three-judge court to pass on the issue of release or other relief. 

Moreover, by transfers of applications for the writ provided for by 28 U.8.C., 
2241(b) of the Habeas Corpus Act applications will be brought in or transferred 
to the district courts, which are best constituted and suited to hear contested is- 
sues in habeas corpus; and that result together with the provisions of subsection 
(c) will, we think, obviate burdening the US. Supreme Court by increased original 
applications for the writ and by an increase of petitions for certiorari. 

nder the provisions of subsection (b) a State court prisoner will not be dis- 
charged from custody, except by the judgment of a three-judge Federal court. 
That, we think, reasonably meets and should satisfy the objections raised by the 
States to the review by a single Federal judge of a lower Federal court of a decision 
by the highest court of a State. 

It will be observed that in proposing a three-judge court to pass on substantial 
claims of denial of Federal constitutional rights by State courts made by applica- 
tion for habeas corpus, we have followed the pattern of prior congressional acts 
which provide for special three-judge Federal courts to pass on the constitution- 
ality of State statutes and administrative orders. 

By the last paragraph of subsection (b) the losing party, the applicant or the 
State, as the case may be, may seek review of the order of the three-judge court 
only by petition for certiorari to the U.S. Supreme Court, filed within 30 days 
after the entry of the order. This will expedite disposition of the cause and meet 
the objections of the States of long delay in final disposition of habeas corpus 
cases by State court prisoners in the Federal courts. 

_We now turn to subsection (c) of the proposed amendment. In most juris- 
dictions the doctrine of res judicata is not applied in habeas corpus proceedings. 
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(See Darr v. Burford, 339 U.S. 200, 214, 215.) We think there should be a limited 
application of the doctrine of res judicata in habeas corpus; and where on appeal 
or on certiorari the petitioner for a writ of certiorari who is thereafter an applicant 
for a writ of habeas corpus has presented to the Supreme Court a Federal question 
upon which his application for the writ is bottomed and the Supreme Court has 
decided the issue adversely to him, he should not be permitted to relitigate that 
question in habeas corpus, unless he shows a material and controlling fact not on 
the record in the Supreme Court and therefore not considered and which he 
could not by reasonable diligence have brought upon the record in the Supreme 
Court for consideration. Subsection (ce) so provides. 

It will be further noted that section (c) (2) applies to a limited degree the doc. 
trine of res judicata to subsequent or repeated applications by a prisoner jn 
custody under a judgment of a State court. This will tend to prevent unreason- 
able delay in final disposition of applications by such a prisoner and undue inter- 
ference with State court processes and at the same time afford a remedy to a State 
court prisener who has a real and substantial ground for the writ and has failed 
to.set, that ground up in his eriginal application. 

The following amendment of section 2241(b) of title 28, United States Code, 
is proposed to eliminate the necessity for a formal hearing of the many habeas 
corpus applications transferred to the district court which can be determined 
under existing law merely upon consideration of the averments of the petition 
and the accompanying documents. This was proposed to the Conference at its 
September meeting by the Committee on the Revision of the Laws and the Chief 
Justice was authorized to constitute a Committee on Habeas Corpus to study 
this ae other related matters. Accordingly, the following amendment is pro- 
posed: 

"A BILL To amend section 2241(b) of title 28 of the United States Code in reference to the power of Federal 
courts to grant writs of habeas corpus 

“Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 2241(b) of title 28, United States 
Code, is amended by striking therefrom the words ‘hearing and’ immediately 
preceding the word ‘determination’, so that section 2241(b), title 28, United 
States Code, shall read as amended as follows: 

‘“« “(b)-The Supreme Court, any Justiee thereof, and any circuit judge may de- 
cline to entertain an application for a writ of habeas corpus and may transfer 
the application for determination to the district court having jurisdiction to 
entertain it.’ ”’ 

The committee further recommends that it be continued for the further study 
of habeas corpus procedures and related matters. 

Respectfully submitted. 

Aupert LEE STEPHENS, 
Simon E. Sosevorr, 
Puituip ForMAN, 

LuruerR M. Swyaerr, 

Orie L. Puituips, Chairman, 


ADDENDUM TO THE REPORT OF THE COMMITTEE ON Haseas Corpus, Aprit 1, 1959 


The following is added as an addendum to the report of March 14, 1959, of the 
Committee on Habeas Corpus. 

After approving such report and the draft bill set forth at pages 10 to 14 thereof 
the Judicial Conference at the request of Judge Phillips authorized him and 
Judge Albert B. Maris; Chairman of the Committee on Revision of the Laws, to 
revise the draft; bill so as to effect technical improvements, relate the amendments 
to the sections of title 28, United States Code, directly affected, and shorten the 
text, but to make no changes in substance. 

Such revision has been prepared, largely by Judge Maris. It accomplishes the 
ends indicated above but makes no change in substance. The text of the revised 
draft bill is set forth below. 

Orie L. Puiuurps, Chairman, 
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Report Or THE Spectat CommirTee oN Hapeas Corpus To THE CONFERENCE OF 
Cuier Justices, JuNE 1953 


Council of State Governments, 1313 East 60th Street, Chicago 37, [lL 
INTRODUCTION 


At the Conference of the Chief Justices held at San Francisco in Sepmentes, 
1952, the undersigned were appointed a special committee ‘‘to give study to the 

ve questions and potential complications likely to ensue if the power to review 
or void State court es a continues to be ——— as lying in any courts of 
the Federal judicial system, save and except the Supreme Court of the United 
States” and to “report its findings and recommendations at the next regular meet- 

of the conference.” ; 

he committee has attended to its duties, has devoted much time to the study 
of the present state of the law and the consequences which have resulted from it, 
and has held a meeting in Washington which extended through 2 full days. We 
have conferred with Attorney General Woodside of Pennsylvania representing a 
committee of the National Conference of Attorneys General appointed to study 
the same subject and his assistant, Mr. Ryder, who has made a study of the sub- 
ject and has argued cases before the Supreme Court. 

As a result of its investigation the committee belives that the present unfortu- 
nate state of affairs can be substantially alleviated through two methods of 
approach: (1) by certain corrections in State court procedures, and (2) by certain 
amendments to the United States Code relating to habeas corpus in Federal 
courts. We accordingly divide this report into two parts, and we have annexed 
an appendix showing from a résumé of a few actual cases how the present law 
operates and indicating the need for change. The information in this appendix is 
obtained from reliable sources and we believe it to be correct in every respect. 
The appendix also discusses methods of changing State procedures. 


PART I. STATE COURT PROCEDURB 


Evidence and opinion from many responsible sources have convinced the com- 
mittee that responsibility for the unfortunate conditions prevailing in habeas 
corpus litigation rests upon the State as well as upon the Federal judicial systems 
Sed that the evils presently prevailing can be reduced substantially by action 
taken at the State level. We fully appreciate the fact that postconviction pro- 
cedures differ in number, character aad aastty in the various State jurisdictions 
and that proposals for reform might be appropriate in one State but not in another. 
Therefore we refrain from recommending the adoption by the Conference of Chief 
Justices of any resolution which would approve definitive procedural changes for 
all of the States. We do, however, suggest that the proposals for improvement in 
State postconviction procedures contained in the committee report be submitted 
by the conference to the favorable consideration of the judges of the several States 
and that their adoption be supported in each State to the extent that may be 
practicable in the particular jurisdiction. The proposals are set forth briefly 
without argument in this report. They should be considered in the light of the 
material set forth at length in the appendix to the report. 


Suggestions of the Committee for the Improvement of Postconviction Procedures in 
State Courts 

1, The States should provide postconviction process which is at least as broad 
in scope as the procedure whereby claims of violation of constitutional right 
asserted by State prisoners are determined in Federal courts under the Federal 
habeas corpus statute. See appendix, page 11. 

2. The exhaustion of State remedies is a condition precedent to application for 
relief in Federal courts subject to the exceptions specified in title 28, United States 
Code, section 2254. The procedural steps which must be taken in the exhaustion 
of = remedies should be as few, simple and clearly defined as possible (appendix, 
p. 12). 

3. State courts of first instance or of last resort, in denying relief in habeas 
corpus or similar postconviction procedures, should specify whether the judgment 
is based on procedural grounds under State law or upon consideration of the merits 
ro elaim of Federal constitutional right (appendix, pp. 10 to 13, inclusive, and 


p. 20). 

4. Where questions of constitutional right can and should be raised on appeal 
from the judgment of conviction, the remedy by appeal should be exclusive. 
The convicting court should at tiie of arraignment, plea, and sentence in open 


59013°—-59 H. Rept., 86-1, vol. 3——69 
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eourt cause inquiry to be made of the defendant and record of his responses to be 
kept concerning his understanding of his rights and the voluntary character of 
any waiver thereof. The journal of the court should set forth the facts (appendix, 
pp. 17 to 21, inclusive). 

5. For all cases in which appeal does not constitute an adequate remedy, it jg 
desirable that only one postconviction procedure should be provided, name} 
habeas corpus. Change of venue from the court in which the petition is.filed to 
the State convicting court should be authorized by statute or rule of court on 
proper showing being made as to convenience of witnesses, etc. (appendix, pp, 21 
to 23, inclusive). 

6. Pleadings: Petitioner in habeas corpus should be required to present in hig 
petition all claims of violation of constitutional right then known to him and the 
nature of any previous postconviction proceedings instituted by him. Amend. 
ments should be liberally authorized to effectuate this result. 

7. The States should consider the advisability of adopting as State law the 
provisions appearing in title 28, United States Code, sections 2245, 2246, 2247 
which read as follows: : 

“On the hearing of an application for a writ of habeas corpus to inquire into the 
legality of the detention of a person pursuant to a judgment the certificate of the 
judge who presided at the trial resulting in the ae setting forth the facts 
occurring at the trial, shall be admissible in evidence. Copies of the certificate 
shall be filed with the court in which the application is pending and in the court 
in which the trial took place (June 25, 1948, ch. 646, 62 Stat. 966,” title 28 United 
States Code, section 2245. 

“On application for a writ of habeas corpus, evidence may be taken orally or by 
deposition, or, in the discretion of the judge, by affidavit. If affidavits are 
admitted any party shall have the right to propound written interrogatories to the 
affiants, or to file answering affidavits (June 25, 1948, ch. 646, 62 Stat. 966)” title 
28 United States Code, section 2246. 

“On application for a writ of habeas corpus documentary evidence, transcripts 
of proceedings upon arraignment, plea, and sentence and a transcript of the oral 
testimony introduced on any previous similar application by or in behalf of the 
same petitioner, shall be admissible in evidence (June 25, 1948, ch. 646, 62 Stat, 
966)” title 28 United States Code, section 2247. 


PART II. AMENDMENTS TO FEDERAL LAW 


The committee suggests the following amendments to the Federal statutes: 

Amend paragraph (a) of section 2241 of title 28 of the United States Code to 
read as follows: 

“(a) Writs of habeas corpus may be granted by the Supreme Court, any justice 
thereof, the district courts and any circuit judge within their respective jurisdic- 
tions. Such writs may be granted by district courts and circuit judges in behalf of a 
prisoner in custody pursuant to the judgment of a State court, only upon the conditions 
specified in section 2254 of this title.” [New matter italicized.] 

Amend section 2254 of title 28 of the United States Code to read as follows: 

“An application for a writ of habeas corpus in behalf of a pero in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the State, 
or that there is either an absence of available State corrective process or the 
existence of circumstances rendering such process ineffective to protect the rights 
of the prisoner. 

“An applicant shall not be deemed to have exhausted the remedies available in 
the courts of the State, within the meaning of this section, if he has the right 
under the law of the State to raise, by any available peosneeny the question 
presented. (June 25, 1948, ch. 646, 62 Stat. 967.) Such application shall not be 
granted by any district court or circuit judge, unless it further appears that the pris 
oner has sone review of the State proceedings in the Supreme Court and unless the 
Supreme Court shall have denied relief and shall have expressly reserved to the prisoner 
the right to apply for habeas corpus to a district court or circuit judge solely upom the 
issues presented to the Supreme Court for review.” [New matter italicized.| 

Proposed new section 2254A: 

“Whenever, in accordance with section 2254, the Supreme Court shall have 
expressly reserved to a prisoner in custody pursuant to the judgment of a State 
court the right to apply to a district court or circuit judge for habeas corpus, the 
applicant shall file with his application a copy of all papers presented to the 
a Court with his petition for review.” 

posed new section 2254B: 
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“Whenever, in accordance with the provisions of section 2254, the Supreme 
shall have expressly reserved to a prisoner in custody pursuant to the 
judgment of a State court the right to apply for habeas corpus to a district court 
or circuit judge, the respondent may file with his return or answer a properly 
ticated transcript of such records and proceedings material to the issues as 
may have been had or taken in the courts of the State wherein the prisoner was 
. The matter contained in such authenticated transcript shall be 
gnsidered in evidence. 
“Where the authenticated transcript, together with the application of the 
, discloses that the prisoner was accorded a full and fair opportunity to 
+ in the State courts evidence in support of his claims, the district court or 
fireuit judge shall proceed to determine the case solely upon the application, the 
peturn and the authenticated transcript.” ; 
. The committee is aware that these proposed amendments may be criticized 
ssnot fully meeting the problem, since they do not take the lower Federal courts 
atirely out of the picture. The committee considered this matter very carefully 
snd had before it a draft which would confine the jurisdiction to release State 
ers to the Supreme Court of the United States. We have reason to think, 
Ceover, that the Supreme Court believes that the bulk of these cases is such that 
itcould not handle them alone. That Court would, we think, probably oppose an 
amendment placing that burden upon it, and there would seem to be grave doubt 
whether any such amendment could pass in the face of the statistics which the 
Supreme Court could present. We have therefore sought to discover a method 
which would afford substantial, if not perfect, relief and would have a better chance 
of passage. We have some reason to think, although we have no positive assur- 
ance, that the Supreme Court might: not seriously object to amendments along 
the lines or _ ex onreg 
Respectfully submitted, 
, Stranuey E. Qua, Chairman. 
James T. BRAND, 
Epmunp W. Fiyrnwn,! 
Puit 8. Grsson, 
Harotp L. Sesrina. 


ApprENnDiIx 
THE PROBLEM 


This memorandum relates to the procedures for adjudication whereby claims 
o violation of constitutional right are asserted by persons in confinement under 
sentence of conviction of crime in State courts and where the relief sought is 
discharge from alleged unlawful imprisonment. How may the courts, Stave and 
Federal, improve the procedure by which claims of violation of constitutional right 

be more expeditiously decided, the principles of comity between State and 
Federal courts more effectively applied, and unnecessary conflicts avoided while 
maintaining in full vigor the ancient writ of habeas corpus and the power and 
responsibility of the United States Supreme Court to exercise final authority upon 
such issues? 
THE NEED 


The act of February 5, 1867, extended‘the power of the United States courts to 
t writs of habeas corpus to “‘all cases wrere any f2rson may be restrained of 
* * * liberty in violation of the Constitution, or of any treaty or law of the 

United States’ (14 Stat. 385, ch. 28). Since tnat time, and especially in recent 

years, the volume ot habeas corpus litigation in State and Federal courts has 

vastly increased. The early conception that collateral atiack by habeas corpus 
was possible only when the convicting court was without jurisdiction of person 

orsubject matter at the inception of the trial (se: Woods v. Nierstheimer, 328 U.S. . 

211, 90 L. ed. 1177) has been broadened by numerous decisions of the United 

Supreme Court. it is now held that a court having jurisdiction of person 
and subject matter may nevertheless lose jurisdiction if there was a violation of 
tonstitutional right in the course of the trial or in proceedings dehors the record 
ind leading up to or following the trial (Johnson v. Zerbst, 304 U. S. 458, 82 L. ed. 

M461 (a Federal prosecution); Dowd v. United States, 340 U. S. 206, 95 L. ed. 215 

(State prosecution—frustrated appeal)). Having bridged the gap between the old 

the newer procedure by using the concept of lost jurisdiction, the court has 
largely lost interest in the jurisdictional basic for entertaining the writ. As said 


‘Chief Justice Flynn joins in the report with certain reservations, 
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in Bowen v. Johnston (306 U. 8. 19, 24, 83 L. ed. 455), “* * * If it be found that 
the court had no jurisdiction to try the petitioner, or that in its proceedi: his 
constitutional om have been denied, the remedy of habeas corpus is available" 
[italic ours.) (See also In re Bell, 19 Cal. (2d) 488, 122 Pac. (2d) 22), The 
question of jurisdiction was finally put at rest in Waley v. Johnston (316 U, §, 101, 
104-105, 86 L. ed. 1302), where it is said: 

“* * * The facts relied on are dehors the record and their effect on the judgment 
was not open to consideration and review on appeal. In such circumstances the 
use of the writ in the Federal courts to test the constitutional validity of a oop. 
viction for crime is not restricted to those cases where the judgment of conviction 
is void for want of jurisdiction of the trial court to render it. It extends also to 
those exceptional cases where the conviction has been in disregard of the cop. 
stitutional rights of the accused, and where the writ is the only effective means of 
oe his rights. * * *”’ (See also Johnson v. Zerbst, 304 U.S. 458, 82 L. ed, 


Influenced by the broad scope of inquiry adopted by the Federal courts, and 
by the fact that State decisions involving questions of constitutional right ar 
reviewable by the Federal courts, the scope of inquiry in habeas corpus cages:has 
been similarly broadened in the courts of many of the States. cisions are 
reviewed in Huffman v. Alexander (— Ore. —, 253 Pac. (2d) 289 (opinion by 4 
member of this committee)). A few illustrations of the volume of bahens corpus 
litigation now flooding the courts will suffice, 

“* * * Statistics compiled by the Administrative Office of the United States 
Courts show that during the fiscal years of 1943, 1944, and 1945 there was an 
average of 451 habeas corpus petitions filed each year in Federal] district courts 
by prisoners serving State court sentences; of these petitions, an average of but 
6 per year resulted in a reversal] of the conviction and a release of the prisoner, 
The releases thus constituted only 1.3 percent of the total petitions filed, * * ” 
(Wade v. Mayo, 334 U. 8. 672, 681-682, 92 L. ed. 1647, 1653.) 

In 1945 the United States district courts disposed of 503 habeas corpus cases 
involving State prisoners only. In 1948 the number of such cases had increased 
to 610. The increase in this type of litigation suggests either an appalling abuse 
of constitutional rights in State criminal trials, or a scandalous abuse of the 
privilege of habeas corpus. Clearly the latter is the case. Of the 610 State 
cases taken to the United States district courts, only 1.6 percent were successful, 
(See note, Darr v. Burford, 339 U. 8S. 200, 233, 94 L. ed. 782.) In the years pre- 
ceding the enactment of Title 28 United States Code, section 2255, in June 1948, 
the annual volume of applications for habeas corpus filed in Federal courts by 
State and Federal prisoners had nearly tripled. The annual average in 1936 
was 310. By 1945 it had risen to 845. On the average, only 26 prisoners were 
released per year. 

“Tn several districts, up to 40 percent of all applications for habeas corpus filed 
during the years 1943, 1944, and 1945 were so-called repeater petitions * * *” 
egy § States v. Hayman, 342 U. 8. 205, 212, note 14, 96 L. ed. 232, p. 238, 
note 14). 

“Of all habeas corpus applications filed by Federal prisoners, 63 percent were 
filed in but 5 of the 84 district courts. And, although habeas corpus trials ave 
only 3 percent of all trials in all districts, the proportion of habeas corpus trials in 
those 5 districts has run from 20 percent to as high as 65 percent of all trials 
conducted in the district” (United States v. Hayman, supra, p. 214, note 18, 
L. ed. p. 239, note 18). 

It is obvious that the courts have permitted themselves to be burdened by 
thousands of groundless, if not fraudulent, claims, because of their solicitude for 
the very few persons who may have been convicted in violation of constitutional 
right. It is for the protection of such persons that the scope of the writ has been 
expanded. As to them the prime objeet’ has always been “to obtain immediate 
relief from illegal confinement” (People ex rel. Sabatino v. Jennings, 246 N. Y. 258, 
158 N. E. 613: Wyeth v. Richardson, 10 Gray, 240, 25 Am. Jur., Habeas Corpus, 
sec. 2, p. 143, and cases cited). This prime object seems to have been lost in the 
procedural maze in which the cases are frequently involved. A few illustrations 
will suffice. 

a Price v. Johnston (334 U. 8. 266, 92 L. ed. 1356) the litigious history was # 
ows: 

1, Convicted in Federal court in 1938. , 

2. Ashemeted appeal denied by order of Circuit Court of Appeals (116 Fed 


) é 
8. Petition for certiorari denied, 
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4, First application for habeas corpus filed in 1940, based on claim that the 
trial judge was disqualified. 

§. Petition denied without findings or opinion. 

§. Motion for rehearing denied. 

7, Appeal to circuit court of appeals denied (125 Fed. (2d) 806). 

8, Petition for certiorari denied (316 U. 8. 677, 86 L. ed. 1750). 

9, Petition for rehearing denied (316 U. 8. 712, 86 L. ed. 1777). 

10. Second petition for habeas corpus filed in United States district court in 


: 


11. New grounds added, i. e., absence of petitioner’s counsel from courtroom 
and want of counsel at preliminary hearing. No claim of conscious use of false 
testimony. Bie F 
12. Hearing held and petition denied. 

13. Appeal to circuit court of appeals. 

14. District court affirmed (144 Fed. (2d) 260). . 

15. Petition to United States Supreme Court for certiorari denied (323 U. 8. 
739, 89 L. ed. 629). 

16. Petition for rehearing denied (323 U. 8. 819, 89 L. ed. 650). 

17. Third petition filed with United States district court in 1945. 

18. Petition denied in August 1945, upon the ground that the issues raised 
were known to the petitioner when he filed his earlier petition. 

19. Leave to appeal denied. 

20. Fourth petition for habeas corpus filed in United States district court 
January 1946. Use of known perjured testimony alleged. 

21. Petition denied. 

92. Appeal to circuit court of appeals. En banc hearing held. 

93. Petition for order permitting applicant to appear at argument denied. 

24, Circuit court of appeals affirms district court (161 Fed. (2d) 705). 

95, Petition to United States Supreme Court for certiorari allowed. 

26. Case reversed and remanded to United States district court May 1948 
(92 L. ed. 1359). (I have not followed the course of litigation since the remand 
in 1948.) 

27. Time expired between conviction and remand 10 years. 

28. Period from first petition for habeas corpus until remand 8 years. 

The history of United States v. Hayman, supra (342 U. 8. 205, 96 L. ed. 232), 
discloses the following: Conviction in 1947. Remanaed to United States district 
court by order of United States Supreme Court in January 1952, for further 
proceedings. Time thus far elapsed 4 years plus. This case involved a Federal 
court conviction and proceedings under the 1948 Federal postconviction statute 
(28 U. 8. C., sec. 2255). 

From the history of Wade v. Mayo (334 U.S. 672, 92 L. ed. 1647), we gathered 
the following: Conviction in 1945 in State court. Petition for habeas corpus in 
1945 denied. Appeal to the Supreme Court of Florida. Appeal dismissed 
May 1945. Petition for habeas corpus filed in United States district court 
May 1946. Petitioner discharged from custody. Reversed by circuit court of 
appeals (158 Fed. (2d) 614). Petition to United States Supreme Court for 
certiorari allowed. Circuit court of appeals reversed. Prisoner discharged from 
— June 1948. Period of judicially determined unlawful imprisonment 

years. 

Our next illustration is Dizon v. Duffy (342 U. 8. 33, 96 L. ed. 46, 344 U.S. 143, 
97 L. ed. Adv. Sh. 137). Conviction in California court in 1949. No appeal. 
Petition for habeas corpus in California superior court denied. Similar petition 
in California district court of appeals denied. Petition to California Supreme 
Court denied. Petition to United States Supreme Court for certiorari allowed 
November 1951 (96 L. ed. 46). Case continued for report from California 
Supreme Court as to the grounds of its decision. No report received by reason of 
doubt in California Supreme Court as to its jurisdiction. Case remanded to 
California Supreme Court December 1952 (344 ui. 8. 143, 97 L. ed. Adv. Sh. 137). 
Time expired since conviction 3 years plus. Case still pending in December 1952. 

Frisbie v. Collins (342 U. S. 519, 96 L, ed. 541), involved a State conviction in 
Michigan and habeas corpus proceedings. Convicted in February 1942. Petition 
for habeas corpus was carried through United States district court, circuit court 
of appeals, and United States Supreme Court on certiorari, and was finally denied 
in April 1952 (96 L. ed. 541, 651, 668 and 1344). 

history in Dowd v. United States (340 U. 8. 206, 95 L. ed. 215), is as follows: 
Conviction in Indiana court in 1931. Petitioner brings coram nobis in State 
court in 1937 (37 N. E. (2d) 63). Denied. Habeas corpus in State court in 1945, 
ied on appeal (64 N. E. (2d) 25). Petition for certiorari to United States 
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Supreme Court denied (327 U. 8. 808, 90 L. ed. 1032). Petition in In 
Supreme Court for delayed appeal. Denied in 1946. Petition to United § 
Supreme Court denied (330 U. 8. 841, 91 L. ed. 1287). Petition for habeas eo 
in United States district court. Petitioner discharged from custody, A to 
circuit court ofappeals, Affirmed (180 Fed. (2d) 212). Certiorari to United State 
Supreme Court allowed. Case remanded to Indiana court for delayed a 
January 1951. Time elapsed between conviction and remand 19 years, 
elapsed. since commencement of litigation for release 13 years. 
or examples typical of many cases involving litigation in State and Feder 

courts and long delays see: Sweeney v. Woodall (344.U. 8. 86, 97 L. ed. Adv. Sh, 86); 
Gibbs vy. Burke (337 U, 8. 773, 93 L. ed. 1686); Brown v. Allen (344 U, §, 
97 L. ed. Adv. Sh. 375). See also Darr v. Burford (339 U. 8. 200, 94 L. ed, 76i); 
Coggins v. O’Brien (188 Fed. (2d) 130; a Massachusetts case). Resort to ths 
Federal Reporter decisions will disclose hundreds of cases involving similar records, 

The process of obtaining ‘“‘immediate relief” from alleged unconstitutional im. 
prisonment is illustrated above, but the evil of justice delayed presents only oneof 
the problems which confront the courts, State and Federal. To secure an 
illustration of other difficulties incident to the dual system of State-Feders) 
administration in these cases, a member of the committee has received from 
Justice Schwellenbach of the Supreme Court of the State of Washington a letter, 
giving the history of the case of State vy. Wilson (38 Wash. (2d) 503, 231 Pac, (24) 
288). On account of its extraordinary interest, we produce the letter in full; 


Tue Supreme Court, 
State or WASHINGTON, 
Olympia, April 20, 1968, 
Hon. James T. Brann, 
Justice, The Supreme Court, State of Oregon, 
Salem, Oreg. 

Dear Jupce Branp: I have finally gotten reports from Judge Cushing, Judge 
Driver, and Mr. Cranor, the warden of the penitentiary, and will attempt to tell 
the story in chronological order. (For your enlightenment, I am enclosing a copy 
of a letter from Judge Cushing, of Clark County.) 

March 19, 1950: Jo Ann Dewey raped and murdered, 

June 28, 1950: Jury convicted Turman and Utah Wilson. 

August 9, 1950: New trial denied. Judgment and sentence entered. 

c May 10, 1951: Judgment and sentence affirmed by Washington State Supreme 
ourt. 

July 13, 1951: Petition for rehearing denied. 

July 19, 1951: Death warrants signed by Judge Cushing, of Clark County, for 
execution August 20, 1951. 

August 13, 1951: Stay of execution denied by Governor Langlie. 

August 13, 1951: Stay of execution denied by Chief Justice, Washington 
Supreme Court. 

August 17, 1951: Stay of execution by regular order of Justice Hugo L, Black, 
Justice, United States Supreme Court. 

October 15, 1951: Certiorari denied by United States Supreme Court. 

October 30, 1951: Death warrants signed by Judge Cushing for execution 
November 30, 1951. 

November 26, 1951: Petition for writ of error coram nobis denied by Washing- 
ton Supreme Court. 

November 29, 1951: Petition for writ of habeas corpus denied by Washingtoo 
Supreme Court. 

November 29, 1951: Proposed order staying execution denied by [Washington 
Supreme Court. 

November 29, 1951: Petition for writ of habeas corpus denied by United State 
District Judge, Sam M. Driver, of the eastern district of Washington. 

November 29, 1951: Execution stayed by telegram from William Healy, judge, 
circuit court of appeals. es 

December 3, 1951: Execution stayed by formal order of Justice William 0. 
Douglas, United States Supreme Court. 

May 16, 1952: Order received from United States Supreme Court den; 
certiorari of order of Washington Supreme Court denying petition for writ 
habeas corpus. : 
anes 30 1952: Death warrants signed by Judge Cushing for execution Jun 

, ; 

June 9, 1952: Petition for writ of habeas corpus filed in Federal District Court 
eastern district of Washington, 
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.. June 20, 1952: Petition for writ of habeas corpus denied by Judge Sam M., 
Driver. 
pre. 22, 1952; Stay of execution for 2 weeks by telephone call, and later 
rmed by regular order of Judge Albert L. Stephens of circuit court of appeals, 
July 10, 1952; Order of United States Circuit Judges Mathews, Stephens, and 
Orr vacating stay orders and terminating ny of execution. 
Jul 35, 1952: Death warrants signed by Judge Cushing for execution August 
15, 1952. 
‘August 14, 1952: Execution stayed for 90 days by Governor Lengii. 
November 24, 1952: Death warrants signed by Judge Cushing for execution 
January 3, 1953. 
January 3, 1953: Executed. 
Less than one-half hour after the execution, the warden received a telegram, 
rtedly from Senator Warren G. Magnuson, of Washington State, that 
President Truman was granting a reprieve. The man who telephoned the tele- 
gram to the Western Union has been indicted by a Federal grand jury. 
It should be noted that these boys were saved from execution until almost 
$ years after the murder was committed. 
have no record of the proceedings of the court of last resort, headed by Earle 
Stanley Gardner. I would refer you to Argosy magazine for that record. 
Yours very truly, 
E. W. SchwE.LLenBAca. 


The pewies facts in still another case are reported to the committee by 
Chief Justice William A. Devin, of the Supreme Court of North Carolina. (See 
Brown v. Allen, 344 U. S. 443.) 

In August 1947, the capital felony of rape was committed upon a respectable 
married woman in the backyard of her rural residence near Windsor in Bertie 
County, N. C. The victim knew and recognized her assailant and promptly 
notified the officers, and he was arrested that night. He confessed his guilt. 
He is a Negro man and the victim is a white woman. Then began the long 
drawn-out court proceedings which have so far enabled the accused to escape 
punishment for his crime notwithstanding he has been three times convicted by 
the jury and his conviction affirmed by the Supreme Court of North Carolina, 
the highest court in the State. At all times he has been represented by competent 
counsel of his own race. 

“The plea that his confession was involuntary was raised but was not supported 
and was not pressed. The confession was made to members of his own race who 
testified against him. The trial court found from the evidence offered that his 
confession was voluntary. 

“In the original trial court and throughout the litigation in the various tribunals 
to which his cause has been submitted the plea relied on and pressed by the defend- 
ant was that in the preparation of the jury panel and in the selection of jurors 
Negroes were systematically excluded. 

“Twice his conviction and sentence were set aside by the Supreme Court of 
North Carolina and new trial awarded because there was found in each instance 
some substantial ground to support the defendant’s plea in this respect. 

“However, in the third trial, in which his conviction was affirmed, it affirma- 
tively appeared that the jury list of the county from which the jury was drawn 
had been prepared in full compliance with the law, that names of white and 
Negro jurors were placed in the box without discrimination of any kind, and that 
on the panel drawn for this trial there were seven Negroes. It was decided by 
the Supreme Court of North Carolina, in an opinion written by the then chief 
justice, that there had been no exclusion of Negroes from the jury, and that there 
was no error in the trial. Accordingly his conviction of the capital felony charge 
was affirmed (State v. Speller, 231 N. C. 549). 

“It is submitted that no court could have been more careful to uncover, or 
more ready to remedy, any denial of a constitutional right, or more alert to see 
that no injustice was done, regardless of the race of the defendant or the nature 
of the crime charged. 

“Following affirmance of the judgment by the Supreme Court of North Carolina, 
the defendant through his counsel presented in due form to the Bopeean Court 
of the United States his petition for certiorari setting forth the same plea and upon 
the same evidence which had been heard and determined against him in the trial 
= in the State supreme court. In due course this petition for certiorari was 

ni 


“Tt would seem this should have marked the end of the road for Speller, but 
notso. He next filed a petition for writ of habeas corpus before the United States 
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District Judge of the Eastern District of North Carolina, Judge Gilliam. J 
Gilliam allowed the writ, by order stayed the execution, and proceeded to hear all 
over again the same plea and the same evidence offered in support. After plenary 
hearing Judge Gilliam reached the same conclusion as had the State court and 
dismissed the writ. The defendant then appealed to the Circuit Court of Appeals 
for the Fourth Circuit. In that court after another hearing on the same plea the 
judgment of the district court was affirmed, Senior Judge Parker writing the 
opinion. (See Speller v. Allen, 192 F (2) 477.) Again the defendant presented 
to the Supreme Court of the United States his petition for certiorari based upon 
the same plea and the same facts, and this time the Supreme Court of the United 
States granted the petition, set the case down for argument in May 1952, then 
ordered a reargument in October 1952, and finally in February 1953 rendered 
decision dismissing the petition and affirming the judgment, three Justices dig. 
senting. 

“Surely now the end of the trail has been reached, but not so. On peti- 
tion of the defendant for a rehearing execution has again been stayed and the 
ease is again [as of April 10, 1953] for the third time in the breast of the Supreme 
Court of the United Btates. 

“The man on the street may wonder whether the courts, properly sensitive to 
the suggestion of injustice and careful to protect the rights of a man charged with 
crime, may not sometimes overlook the rights of the State and the public to the 
speedy administration of justice.” 

In the famous case of Darr v. Burford, supra (339 U. 8. 200, 94 L. ed. 761), the 
principal question was whether a prisoner under sentence of a State court must, 
as a prerequisite to bringing habeas corpus in a Federal district court, apply for 
certiorari to the United States Supreme Court from a State judgment denying 
collateral relief. It was held that ordinarily such application must be made, 
Different opinions have been expressed as to whether this requirement is based on 
the necessity for exhausting State remedies or whether it is a requirement, even 
though not considered a part of the exhaustion of State remedies. The his 
of the case, in part, is as follows: Conviction in January 1931, in Oklahoma State 
court. Motion for new trial denied. No appeal. Petition for habeas corpus in 
Oklahoma circuit court of appeals (84 Okla. 352, 182 Pac. (2d) 523). Petition 
denied June 1947. No appeal to Supreme Court of Oklahoma. (See 77 Fed. Sup, 
at 555.) Plaintiff brings habeas corpus in United States district court. Petition 
denied for failure to exhaust State remedies (77 Fed. Sup. 553, April 1948). Ap- 

1 to the circuit court of appeals. United States district court affirmed (172 
ed. (2d) 668, June 1949). rtiorari to United States Supreme Court. United 
States circuit court of appeals affirmed (339 U. S. 200, 94 L. ed. 761). Decided 
April 1950. Time elapsed since conviction 19 years. Time elapsed since litiga- 
tion for release was commenced 2% years. 

The extent to which habeas corpus litigation has run wild in one State is illus- 
trated by the following quotation from the memorandum of the Department of 
Justice of the State of California: 

“As a result of this assistance the petition for the writ of habeas corpus has been 
frequently abused. Few executions ever occur without last-minute stays of 
execution and appeals from the denial of the petition for the writ delaying the 
processes of justice for periods of years (Phyle v. Duffy). Caryl Chessman, while 
confined at San Quentin, drew out over 1,000 lawbooks in preparing his various 
petitions, appeals, or motions; 251 petitions for habeas corpus were filed between 
63 inmates of Alcatraz (7 F. R. D. 315). The abuse has not been confined to the 
activities of individuals, since a good petition is used by any number of inmates, 
and a prisoner who becomes familiar with the law in this fashion soon sets up the 
practice of law and advises his fellow confinees. This abuse of the writ is 4 
serious one. It hampers the court in acting properly upon petitions having some 
valid foundation, and it is used very often merely to afford the prisoner a trip to 
town, which trip possesses a serious threat to security.” 

The courts appear to be impaled upon the horns of a dilemma. If a person 
has been unconstitutionally imprisoned for from 2 to 10 years while litigation 
has pursued the even tenor of its way, the situation becomes abhorrent to our 
sense of justice. On the other hand, if there has been no violation of constitu 
tional right, and if from 90 to 99 percent of the claims are groundless, the wear 
and tear on the judicial machinery, resulting from years of litigation in thou 
of cases, State and Federal, becomes a matter of serious import to courts and 
judges, who, after all, are dedicated to the task of clearing their dockets with 
reasonable expedition. The element of expense is not to be ignored. 

It seems our first duty to discuss the problem as it affects the judicial systems 
of the several States. 
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It is hornbook law that the Federal courts have no jurisdiction to review claims 
of persons convicted in State courts unless a question of right under the Federal 
Constitution, statutes, or treaties is involved (28 U. 8. C. sec. 2241): 

“(c) The writ of habeas corpus shall not extend to a prisoner unless * * *: 

“(3) He is in custody in violation of the Constitution or laws or treaties 
of the United States; or * * * .” (28 U.S. C., Power to Grant Writ, sec. 
2241). 

“Of course we do not review State decisions which rest upon adequate non- 
Federal grounds * * * .” (Young v. Ragen, 337 U. S. 235, 238, 93 L. ed. 1333, 
1336; Dizon v. Duffy, 96 L. ed. 46, 342 U. 8. 33). 

Again, “If the State judgment was based on an adequate State ground, the 

. 8. Supreme] Court, of course, would be without jurisdiction to pass upon the 
P eral question” (Dizon v. Duffy, 344 U. 8. 143, 146, 97. L. ed. Adv. Sh. 137, 
139; Brown v. Allen, 344 U.S. 443, 458, 97 L. ed. Adv. Sh. 375, 388; see Stembridge 
y, Georgia, 343 U. 8. 541, 96 L. ed. 1130). A statutory limitation upon the ac- 
tivity of Federal courts appears in title 28, United States Code, sec. 2254: 

“An application for a writ of habeas corpus in behalf of a person in custody pur- 
suant to the judgment of a State court shall not be granted unless it appears that 
the applicant has exhausted the remedies available in the courts of the State, or 
that there is either an absence of available State corrective process or the existence 
of circumstances rendering such process ineffective to protect the rights of the 


isoner. 

“An applicant shall not be deemed to have exhausted the remedies available in 
the courts of the State, within the meaning of this section, if he has the right under 
the law of the State to raise, by any available proweume, the question presented 

June 25, 1948, c. 646, 62 Stat. 967)” (28 U. 8. C., State custody; remedies in 
tate courts, sec. 2254). 

In the light of the constitutional, statutory, and judicial limitations which have 
been imposed upon the Federal courts, and in view of the confusion which has 
been illustrated in the cases cited, we pe earnest approval of the statement in 
the memorandum of the Department of Justice of California, as follows: 

“* * * If any proposition can be stated dogmatically in this field it is this: 
The State courts must provide postconviction corrective process which is at 
least as broad as the requirements which will be enforced by the Federal courts 
in habeas corpus through the due process clause of the 14th amendment. A 
State can call this remedy whatever it wants, but it must provide some corrective 
process (Cf. Mooney v. Holohan (1934) 294 U. 8. 103).” 

It also appears to be the duty of State courts, wherever possible, to indicate 
in the judicial record, or in an opinion, whether a question of Federal right has 
been presented and decided, or whether the case is decided upon State grounds 
only. Since the assumption of jurisdiction by the Federal courts ordinarily 
depends upon the exhaustion of all State remedies, it is of vital importance that 
the procedural steps in the State courts should be clearly outiined so that litigants 
may know when they have exhausted State remedies. it was well said by Mr. 
Justice Frankfurter in his dissent in Darr v. Burford, supra (220), “Whether the 
State remedies have been so exhausted often involves elusive questions of local 
law.” We would add, “Too often.” 1n our opinion it is not enough for a State 
court to accord individuals alternative procedures whereby an applicant, who 
guesses correctly as to the proper State procedure, may qualify himself for resort 
to the Federal courts. The general rule was long since stated in Mooney v. 
Holohan (294 U. 8. 103, 79 L. ed. 791). The mandate to State courts has since 
been made more specific. Referring to the difficulties which had arisen in the 
State of Illinois, the United States Supreme Court said: 

“# * * We recognize the difficulties with which the Illinois Supreme Court is 
faced in adapting available State procedures to the requirement that prisoners 
be given some clearly defined method by which they may raise claims of denial of 
Federal rights. Nevertheless, that requirement must be met. * * *” Young v. 
Ragen 337 U. 8. 235, 239, 93 L. ed. 1333, 1336). [Italics ours.] 

Again, in Gibbs v. Burke, supra (337 U. 8. 773, 781, 93 L. ed. 1686, 1691), the 
Court said: 

“Furthermore, the fair conduct of a trial depends largely on the wisdom and 
understanding of the trial judge. He knows the essentials of a fair trial. The 
primary duty falls on him to determine the accused’s need of counsel at arraign- 
ment and during trial. He may guide a defendant without a lawyer past the 
errors that make trials unfair (Cf. Uveges v. Pennsylvania, supra). Failure to 
protect properly the rights of one accused of serious offenses is unusual, Obviously 
a fair trail test necessitates an appraisal before and during the trial of the facts 
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of each case to determine whether the need for counsel is so great that the de. 
privation of the right to counsel works a fundamental unfairness. * * *” 

One of the causes of difficulty and delay has arisen from the fact that in many 
instances the State courts have rendered summ decisions without opinio 
which has resulted in uncertainty as to whether the decision was based on Fede: 
right or upon State grounds. The situation has resulted in orders of the United 
States Supreme Court remanding cases to the State court for the purpose of clari. 
fication of the decision. (See Dizon v. Duffy, 342 U. 8. 33, 96 L. ed. 46, and 344 
U. 8. 148, 97 L. ed. Adv. Sh. 137; Stembridge v. Georgia, 343 U. 8, 541, 96 L. ed, 
1130; Burke v. Georgia, 338 U. 8. 941, 94 L. ed. 580; Williams v. Kaiser, 323 
U. 8. 471, 89 L. ed. 398.) Complications also arise when State courts or legisla. 
tures fail to afford “procedures * * * clearly defined’? whereby State remedies 
may be exhausted. Th such cases doubts arise in the United States Supreme 
Court as to whether the proper State procedure for raising the constitutional 
question was by appeal, habeas corpus, coram nobis as at common law, or 
conviction procedure authorized by statute. See history of Dowd v. United 
and of other cases cited supra. See also United States v. Hoyman, supra aa 
U. S. 205, 96 L. ed. 232, syl. 4). Difficulties have also arisen in Federal courts by 
reason of failure on the part of State courts to ascertain with definiteness whether 
constitutional right has been understandingly waived and to make specific findings 
therein a part of the record. Uncertainty on that issue may result in a remand of 
the case to the State courts. 


POWER OF STATE COURTS 


The same decision which declares that the States must provide some clearly 
defined method by which State prisoners may raise claims of denial of Federal 
right, also declares, ‘‘of course Illinois may choose the potas it deems appro- 
priate for the vindication of Federal rights” (Young v. Ragen, 337 U. 8. 235, 238; 
93 L. ed. 1333, 1336). 

In Carter v. Illinois (829 U. 8, 173, 175; 91 L. ed. 172, 175), the court said: 

“* * * The Constitution commands the States to assure fair judgment. Pro. 
cedural details for securing fairness it leaves to the States. It is for them, there 
fore, to choose the meth and practices by which crime is brought to book, so 
long as they observe those ultimate dignities of man which the United States 
Constitution assures (Brown v. New Jersey, 175 U.S. 172, 175 (44 L. ed. 119, 1 
20 U. S. 8. C. Rep. 77)); Missouri v. Lewis (Bowman v. Lewis) (101 U. 8. 22,3 
(25 L. ed. 989, 992)). Wide discretion must be left to the States for the manner 
of adjudicating a claim that a conviction is unconstitutional. States are free to 
devise their own systems of review in criminal cases. A State may decide whether 
to have direct ap in such cases, and if so under what circumstances (McKane 
v. Durston, 153 U. 8. 684, 687 (38 L. ed. 867, 868, 14 U. S. 8. C. Rep. 913)). In 
respecting the duty laid upon them by Mooney v. Holohan, States have a wide 
choice of remedies. A State may provide that the protection of rights granted 
by the Federal Constitution be sought through the writ of habeas corpus or coram 
nobis. It may use each of these ancient writs in its common law scope, or it 
may put them to new uses; or it may afford remedy by a simple motion brought 
either in the court of original conviction or at the place of detention. See, e, &» 
New York ez rel. Whitman v. Wilson (318 U. S. 688 (87 L. ed. 1083, 63 U. 8. 8. C, 
Rep. 840)); Matter of Lyons v. Goldstein (290 N. Y. 19, 25, 47 N. E. (2d) 425 (146 
A. L. R. 1422)); Matter of Morhous v. N. Y. Supreme Court (293 N. Y. 131, 56 
N. E. (2d) 79); People v. Geresewitz, (294 N. Y. 168, 168, 61 N. E. (2d) 427); 
Matter of Hogan v. Court of General Sessions (296 N. Y. 1, 9, 68 N. E. (2d) 849). 
So long as the rights under the United States Constitution may be pursued, it is 
for os State and not for this court to define the mode by which they may be vindi- 
cated,” 

Subject only to the constitutional limitations which control all courts, we are 
therefore free to devise procedures which will facilitate the release of persons 
unlawfully confined, and will eliminate, so far as possible, the fraudulent abuse 
of that process. We can intelligently approach the problem only by analysis of 
the claims presented in postconviction procedures as a basis for release from 
confinement. Most, though not all, of the claims presented, fall within one or 
more of the following classes. We have cited a few out of many cases by way of 
illustration under each group. First and foremost are the claims relating to 
inadequate representation by counsel: 

1. Claims of oyneatee of constitutional right to counse! (Tomkins v. Missouri, 
323 U. 8. 485, 89 L. ed. 407; Wade v. Mayo, 334 U. 8. 672, 92 L. ed. 1647; Betts ¥. 
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$16 U.S. 455, 86 L. ed. 1595; Uveges v. Pennsylvania, 335 U. 8. 437, 93 L. 
¢ Where there is no such constitutional right claims that special circumstances, 
guch as ignorance, youth, eran and insanity, require counsel in the particular 
ease (Wade v. Mayo, 334 U. S. 672, 92 L. ed. 1647, 1650. (Poverty.) Gibbs v. 
Burke, 337 U. S. 773, 93 L. ed. 1686. (Ignorance.) Solesbee v. Balkcom, 339 
0.8.9, 94 L.ed. 604. (Insanity.) Powell v. Alabama, 287 U.S. 45, 77 L, ed. 158). 

3. Claim of right to counsel at preliminary hearing, arraignment or plea, 
Le, prior to trial (Hawk v. Olson, 326 U.S. 271, 90 L. ed. 61). 

4, Claims of incompetent or unfaithful representation by counsel (United 
States v. Hayman, 342 U.S. 205, 96 L. ed. 232; Achtien v. Dowd, 117 Fed. (2d) 989). 

§, Claims of inadequate opportunity for preparation of securing witnesses (Avery 
y, Alabama, 308 U. 8S. 444, 84 L. ed. 377). , 

§, Claims that confession was obtained by inducement,.fraud, duress (Gallegos v. 
Nebraska, 342 U.S. 55, 96 L. ed. 86; Brown v. Allen, 344 U.S. 443, 97 L. ed. Adv. 
$h, 375; Stroble v. California, 343 U.S. 181, 96 L. ed. 872). 

7, Claim that plea of guilty was obtained by inducement, fraud, duress or trick 
(Hawk v. Olson, 326 U.S. 271, 90 L. ed. 61; Huffman v, Alexander, ——Ore.——, 
951 Pac. (2d) 87). 

8, Claim that a vlea of guilty was made without necessary aid of counsel 
Walker v. Johnston, 312 U. 8. 275, 85 L. ed. 830; Quicksall v. Michigan, 339 

8. 660, 94 L. ed. 1188; Fostor v. Illinois, 332 U. 8. 134, 91 L. ed. 1955). 

9, Claim of deprivation of opportunity to appeal (Dowd v. United States 340 
U. §. 206, 95 L. ed. 215; Cook v. State, Ind.——,, 97 N. E. (2d) 625). 

10, Claim that trial was lacking in fundamental fairness (Gibbs v. Burke 337 
U. 8. 773, 93 L. ed. 1686; Cochran v. Kansas, 316 U. §. 255, 86 L. ed. 1453; Ez 

Baer, 20 Fed. (2d) 912). 

11, Challenge to the validity of waiver of right to counsel (Uveges v. Pennsyl- 
sania, 8385 U.S. 437, 93 L. ed. 127; Gibbs v. Burke 337 U. 8. 773, 93 L. ed. 1686; 
Walker v. Johnsion, 312 U. 8. 275, 85 L. ed. 830; Von Moltke v. Gillies, 332 U. 8. 
708, 92 L. ed. 309). 

12. Challenge to the validity of waiver of indictment or consent to the filing of 
an information (Huffman v. Alexander, Ore. ——, 251 Pac. (2d) 87). 

13. Challenge to constitutional validity of jury or to validity of waiver of 
jury trial (Brown v. Allen, 344 U. 8. 443, 97 L. ed. Adv. Sh. 375). 

14. Challenge based on grand jury procedure (Hale v. Crawford, 65 Fed. (2d) 
739; 290 U. S. 674, 78 L. ed. 581, cert. denied). 

15. Employment by prosecutor of testimony known to be false (United States 
rel. Lesser v. People of State of New York (34 Fed. Sup. 730)). (United States ex rel. 
Lesser v. Hunt (117 Fed. (2d) 30)). 

16. Claim of mob influence (Powell v. Alabama, 287 U. 8. 45, 77 L. ed. 158). 

17. Conviction under statute claimed to be unconstitutional (Williams v. 
Kaiser, 323 U. S. 471, 89 L. ed. 398). The Stockton Laundry Case, 26 Fed. 611. 

18, Claim of forcible abduction (Frisbie v. Collins, 342 U. 8. 519, 96 L. ed. 541; 
Peitibone v. Nichols, 203 U. 8. 192, 51 L. ed. 148). 

The foregoing classifications are not complete. Some claims of other types have 
been presented by postconviction procedures as may be seen by examination of 
383 Federal Digest in which the syllabi under the title “Habeas Corpus’’ cover 
559 pages, exclusive of supplement. 








SUGGESTIONS FOR IMPROVEMENT OF STATE PROCEDURES 


We shall not discuss each type of case separately, but shall outline possible 
te procedures which will, if employed, greatly simplify the trial of these att 
and will ultimately reduce the volume of such litigation. We have borrow 
freely from many valuable sources, including the address by the Honorable Harry 
MeMullan, attorney general of North Carolina; and address by the Honorable. 
Robert Eardley, assistant attorney general of Illinois; a paper on the misuse of 
corpus by the Honorable Maurice Blodgett, deputy attorney general of 
New Hampshire; a pres entitled, ‘Limiting the Availability to State Prisoners of 
Corpus in eral Courts,” prepared by the Honorable Robert E. Wood- 
tide, attorney general of Pennsylvania, for the National Association of Attorneys 
; the letter of Mr. Justice Jones, of the Supreme Court of Pennsylvania, 


CONCERNING ISSUES WHICH MAY BE RAISED BY APPEAL FROM THE CONVICTION 


A clear distinction should be maintained between cases in which claims of viola- 
tion of constitutional right can be raised at the trial and those in which such claims 
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cannot be so raised, or in which there is a valid excuse for not raising them there, 
The general oe stated below are set forth as background for further 
discussion, They are all subject to the broad exception which will later be stated, 

1, Claims of violation of constitutional right occurring in the course of the 
trial should be raised in the trial court or “may be forfeited by failure to makg 
. ae assertion of the claim” (Jennings v. Illinois, 342 U.S. 104, 109, 96 i 

- 119). 

2. Violations of constitutional right occurring at the trial and which could hays 
been raised on appeal to the State court will not be available in the Federal court 
if the right of appeal has not been exhausted (Frisbie v. Collins, 342 U. 8. 519 
96 L, ed. 541). : 

3. Violations of constitutional right occurring at the trial and which may be 
raised on appeal will not be available in the Federal court if in the appeal the 
issue is not presented (United States ex rel. Rheim v. Foster, 175 Fed. (2d) 772 
Cert, den., 338 U. S. 857, 94 L. ed. 525; annotations, 96 L. ed. 135). : 

4. Violations of constitutional right occurring before trial, but which could hayg 
been raised at the trial and were not, should come within the doctrine that the 
right to assert the claim may be forfeited by failure to make timely assertion 
wi (Jennings v. Illinois, supra; Darr v. Burford, 339 U. 8. 200, 94 L, ed, 


5. If violation of constitutional right occurring before trial on the merits could 
be presented at the trial and preserved on appeal there would be the usual duty 
to exhaust the remedy of State appeal before resort to Federal courts. This, we 
think, is a corollary of the general doctrine. 

When the right to raise the Federal question on appeal from the conviction js 
available, remedies by habeas corpus or those in the nature of coram nobis should 
not be permitted. The remedy by appeal should be exclusive. When such 
has been exhausted and only then should resort to the Federal court be perm 
as to such elaim of right. Subsequent applications for habeas corpus or coram 
nobis should not be permitted if based on the same claim of violation of consti. 
tutional right which was decided adversely on the appeal. 

All of the foregoing propositions are subject to the qualification that the right 
to assert violation of constitutional right will not be lost if it appear that there 
was reasonable ground for failure to assert the right at the trial or on appeal 
(Cochran v. Kansas, 316 U. 8S. 255, 86 L. ed. 1453). And a prisoner will not be 
held to have waived a constitutional right by waiver unless it was voluntarily 
and understandingly made. 


ISSUES WHICH MAY BE RAISED ON APPEAL 


Of course, any error amounting to a denial of constitutional right which oecurs 
in the actual course of the trial is available on appeal if saved in the trial court 
and presented on appeal according to local practice. Some claims of violation of 
constitutional right occurring prior to the trial on the merits may be raised at the 
trial. Claims that a confession or plea of guilty or waiver of indictment or of 
jury trial was obtained by means violating constitutional right may be of this 


CONFESSIONS 


The various States apply different procedures for determining the voluntary 
character of a confession when offered in evidence at the trial (20 Am. Jur., Ev- 
dence, secs. 532 to 534). Objection based on alleged inducement, duress, f 
ignorance, and the like should, as a general rule, be raised at the trial or be dee 
waived, The objection is always available to the defendant if he is represented by 
counsel. If the voluntary character of a confession is determined by the court 
alone, a stenographic record of the court’s inquiry and of the testimony recei 
whether before the jury or not, should be preserved so that the issue can be saved 
and presented on appeal. If the voluntary character of a confession is submitted 
to the jury, either with or without preliminary determination by the court, the 
record should always be preserved and be available for appeal. 

Extraordinary claims that the trial or preliminary proceedings were lacking i 
fundamental fairness may often be presented to the trial court and made avail 
as ground for appeal, e claim that conviction has been had under an alleged 
unconstitutional statute can always be raised at the trial, and upon appeal where 
the accused is represented by counsel. We see no justification for enter 
petition for haveas corpus based upon the unconstitutionality of the statute 
which the prosecution is brought in the absence of extraordinary circumstance 


excusing ap 
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The most prolific source of habeas corpus litigation is denial of the right to 
gounsel. The conditions under which there is a constitutional right to counsel in 
State courts have been well defined by the United States Supreme Court. In 
capital cases the right is clear, It is also clear in the type of case involving special 
circumstances, such as youth, ignorance, etc. If the State courts desire to check 
the flow of groundless petitions for habeas corpus, they should, wherever possible, 
even when not required by constitutional mandate, tender the aid of counsel at 
the time of arraignment in all felony cases in which the defendant is unable to 

ie counsel. At the time of arraignment the judge, in open court, should 
cause explanation to be made, either personally or by the prosecutor to the accused, 
eoncerning his right to counsel, if in that jurisdiction his right is absolute. If the 
right in that jurisdiction is not abselute, the court should cause inquiry to be made 
in open court as to any special circumstances, such as ignorance, youth, financial 
jnability. (See Gibbs v. Burke, supra.) The essential procedure very frequently 
neglected is that all pone between the prosecutor or court and the accused in 
open ageart at the time of arraignment should be stenographically or electrically 
reco: ls 


PLEA OF GUILTY 


Similar procedure should be followed at the reception in open court of any plea 
of guilty. Wherever possible, a plea should not be received until a defendant 
has legal counsel. In all cases in which a plea of guilty is offered, specific 
inquiry should be made of the defendant concerning any inducements, threats, 
misrepresentations, or misunderstandings as to the nature of the charge or punish- 
ment, and these proceedings should be recorded. Similar procedure should be 
employed in connection with any waiver of constitutional right made by a defend- 
ant. Experience demonstrates that the vast proportion of petitions for habeas 
corpus are conjured up after years of imprisonment, aided by sympathetic wardens, 
sentimental agencies, a desire for a trip to the city, or quasi-legal advice by other 
convicts. If a convict knows that the judicial record shows that in open court 
his rights have been made known to him and that his waivers have been intelli- 
gently made and’ his’ confessions or pleas of guilty have been conceded to be 
voluntary, there will be fewer post litem motam cases hatched up and presented 
to the courts. The cost or inconvenience to the judicial systems by following 
the outlined procedure will be insignificant compared to the costs incident to the 
trial of hundreds of habeas corpus cases involving the transportation of convicts, 
witnesses, prosecutors, and judges who are, in effect, put on trial in the habeas 
corpus court by the convict. Our point is, that most of the circumstances giving 
rise to claims of violation of constitutional right arise out of events preceding the 
trial which could be presented to or raised by the trial court, either at time of 
arraignment, plea, or trial on the merits. Wherever the events leading up to 
waiver of indictment, waiver of jury trial, waiver of counsel, or plea of guilty can 
be reviewed in the presence of the trial court and made a matter of record, 1 or 2 
results is certain. If a claim of violation of constitutional right is then made 
it ean and will be then examined. If, on the other hand, the judicial record 
affirmatively shows that the accused, after being advised in detail of his rights, 
declares that his waivers, etc., were understandingly made, and his plea volun- 
a given, he will not in later years attempt to deny his own statements, or if 

does, he will-not prevail. cia 

The foregoing represents merely our view of a technique whereby most, though 
not all, claims of violation of constitutional right may be channeled into the one 
usual course of appellate procedure. To the extent that this can be done there 
should be no right to proceed by habeas corpus or any other postconviction pro- 
cedure such as coram nobis. It is general State law that habeas corpus will not 
be granted where there is another adequate remedy (39 C. J. S., Habeas Corpus, 
see, 7, p. 437, sec. 8, p. 438). The same rule applies in coram nobis (24 C. J. &., 
Criminal Law, sec. 1606, p. 147). Such a rule is recognized in Dizon v. Duffy 
(844 U.S. 143, 97 L. Ed. Adv. Sh. 137). Where the appeal from conviction would 
hot constitute an adequate remedy, the postconviction procedure or procedure in 
the nature of coram nobis should be pursued to the State court of last resort 

ore any resort to the Federal court (Jennings v. Jilinois, supra. Ez parte 
Hawk, 321 U. 8. 114, 88 L. Ed. 572). 

In our opinion it is the duty of State courts and particularly of the appellate 

court to briefly but clearly state the basis of their decision when they deny 

or dismiss petitions for habeas corpus. The decision should show whether it is 
based on a rule of State procedure such as the failure to exhaust a preferred pro- 
cedure or whether a specified claim based on alleged constitutional right has been 
on the merits. We are in substantial accord with Attorney General 
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Woodside upon this point. Compliance with this rule by the State courts wij 
relieve the Supreme Court of the necessity of remanding cases to the State court 

use of uncertainty concerning the existence of Federal jurisdiction and thy 
will also relieve the State courts of the burden of amplifying their summary degj. 
sions after remand. 

Another matter by which State procedure may be made more effective may now 
be mentioned. In habeas age cases when that remedy is available, recitals 
in a judgment of conviction, although presumed to be true, may be attacked 
evidence outside the record which tends to invalidate but not to directly contra. 
dict the judicial record. For example, if the judicial record recites a plea of 

ilty, the petitioner may show that it was induced by prior threats, ete, 4 

fferent situation is presented when a petitioner makes a direct attack on the 
judicial record by asserting the falsity of a judicial recital as to what 
transpired in open court. For example, petitioner asserts that he did not plead 
guilty in open court when the judicial record states that he did. 

In Huffman v. Alexander, the Oregon Supreme Court reviewed many authori. 
ties and concluded, (1) that the journal recitals made by or under the ‘direction 
of the trial judge and his judgment entry, both import absolute verity beyond 
challenge by corpus, and (2) that if.any claim is made that the record 
erroneously states the facts as to what transpired in the presence of the 
the only remedy is by motion to correct the record. There is some conflict of 
authority but we think the better opinions support both propositions, (Ses 
an mes ue 251 Pac. (2d) 87; and Cuddy, Petitioner, 131 U. 8. 280, 

If this be the law, important conclusions may be drawn. A stenographic report 
is prima facie correct but not conclusive. If the trial court makes detailed 
inquiry of the accused as to the voluntary character of his confession, plea, waiver 
and the like and as to his understanding of his rights and accurately recites the 
responses of the accused in the judicial record, the applicant for habeas corpus 
will not be heard to contradict the facts thus judicially recorded, 


MULTIPLICITY OF STATE REMEDIES 


Another consideration is presented with some hesitancy, for it has not been 
previously proposed, so far as we know. There is one advantage which coram 
nobis and similar statutory remedies have over habeas corpus. The consti- 
tutional issues are raised in the convicting court instead of in the court of the 
district wherein the defendant is confined. In the district of the convicting court 
records, witnesses and public officers are more likely to be available. The taking 
of depositions, when authorized by law, may be avoided, as well as the nse 
of travel by witnesses and public officers. The humiliating requirement that a 
trial judge be, in effect, tried by one of his associates, is eliminated. These are 
the advantages of the coram nobis type of procedure. (See comment in United 
States v. Hayman, 96 L. Ed. at 239.) the other hand, the scope of coram nobis 
as at common law, is strictly limited. It frequently fails to afford the relief which 
would be available on habeas corpus. Again, experience, chiefly in Federal 
courts, has clearly demonstrated that the existence of multiple remedies has 
been the prolific cause of disputes as to which remedy was the pe one in the 

articular State system involved. Where there is a variety of State remedies, 
t has frequently occurred that cases will go to the United States Supreme Court 
on certiorari and then be remanded to the State court, merely because it is not 
clear that the petitioner has pursued the proper State procedure or has not 
exhausted all State remedies. The duty to exhaust the right of appeal from 
conviction raises few serious procedural questions. But confusing questions of 
State procedure are frequently involved in Federal courts by reason of the 
choice between habeas corpus and coram nobis procedures in the several States. 
The difficulties are somewhat reduced‘b¥ the decision in Brown v. Allen (344 U.8 
443), where it is held that: 

“Section 2254 of the Revised Judicial Code, which requires exhaustion of 
remedies available in State courts as a prerequisite of the grant by a Federal 
district court of a State prisoner’s application for habeas corpus, and provides 
that an applicant shall not be deemed to have exhausted the available State 
remedies if he has the right under State law ‘to raise, by any available procedure, 
the question presented,’ does not require repeated attempts to invoke the same 
State remedy nor more than one attempt where there are alternative State 
remedies” (Brown v. Allen, 97 L. Ed. Adv. Sh. 376-377, headnote 2). 

The questions whether, in a given case, and in a particular State, the remedies 
‘are alternative or consecutive, and what postconviction procedure is exclusive, 
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still remain to plague the Federal courts. The relative merits of habeas corpus 
and procedure in the nature of coram nobis are somewhat fully discussed in the 


‘ ony on rehearing in Huffman v. Alexander (253 Pac. (2d) 289, Senying ree 


251 Pac. (2d) 87). a by a member of this committee.) e conclu- 
sion there reached is highly favorable to habeas corpus procedure as the sole 
remedy except appeal. ‘The antiquity, constitutional basis, and breadth of scope 
of habeas corpus and the fact that it is the vehicle employed in Federal courts 
when dealing with State convicts argues strongly that it is the remedy which 
should prevail. In many States coram nobis is obsolete. In others, it is dis- 
laced by statute. In California both remedies have been available, but we are 
fold by the Department of Justice that coram nobis has fallen into disuse. 

It is suggested that all of the advantages of coram nobis or similar procedure 
can be had in habeas corpus without any of the disadvantages incident to the use 
of coram nobis and without the confusion arising from multiple procedures. 
Petitions for habeas corpus should be filed in the court in whose jurisdiction the 
defendant is confined, as is the case at present. The issues should be made up 
ia that court according to the local rules of procedure. If the case can be decided 
upon an issue of law alone, it should be decided in that court. - If, under local rules 
of pleading, an issue of fact arises upon a ciaim of substantial violation of constitu- 
tional right, a simple venue wher should be adopted by statute or rule of 
court, as the case may be, whereby the court may transfer the case for trial to 
the court in which the conviction was had (assuming that the conviction was in 
the State in which the petitioner is confined). The order transferring should be 
authorized upon a showing by either party that the convenience of court, witnesses 
and officials would be subserved by the transfer to the convicting court. Such 
a simple provision would relieve the burden now imposed upon the courts within 
whose jurisdiction a major penal institution is located. It would frequently 
relieve the convicting judge and prosecuting officers of the necessity either to 
depose or to appear in a court of coordinate jurisdiction. We can find no juris- 
dictional objection to such a proposal. Even at present, in many States, the 
State court of iast resort is authorized to entertain petitions for habeas corpus 
by persons confined anywhere within the State. The objection which might be 
urged against such a procedure in the case of Federal prisoners would scarcely 
exist in most of the States. 5 

In Ahrens v. Clark (335 U. 8. 188, 191, 193, 92 L. Ed. 1898), the problem was 
discussed and the fact that a simiiar procedure might involve ieneper tng, the 
prisoner ‘‘thousands of miles’ with risk of escape was considered serious. ow- 
ever, the court recognized that “in some situations return of the prisoner to the 
court where he was tried and convicted might seem to offer some advantages.” 
Concerning the proposal to give Federal courts discretion to try petitioner even 
though the petitioner is not in the jurisdiction of the trial court, it was merely 
said, “If that concept is to be imported into this statute, Congress must do so.” 
There would appear to be no constitutional objection to the proposal here made. 
Some benefit may be claimed from the following decisions: People ez rel. Patrick v. 
Frost (117 N. Y. 8. 524, 23 N. Y. Cr. R. 544); State v. Ballard (209 Ark. 397, 190 
8. W. (2d) 522); Newsom v. Miles (220 Ind. 427, 44 N. E. (2d) 297); State v. Porter 
(78 Neb. 811, 112 N. W. 286); Wore v. Sanders (146 Iowa, 233, 124 N. W. 1081); 
Addis v. Applegate (171 Iowa, 150, 154 N. W. 168); Ex parte Patterson (139 Tex. 
Cr. R. 489, 141 S. W. (2d) 319). 


rv 


PLEADINGS 


Any petitioner for habeas corpus knows what earlier procedures he has followed. 
He should be required to state what motions, appeals, or applications he has 
previously made since conviction, and what claims of constitutional violation 
were previously presented. Any petitioner for habeas corpus should be required 
to set up in his first petition all alleged grounds for claim of violation of consti- 
tutional right which are at that time known to him. Amendment to the petition 
or to the traverse to the return should be liberally allowed under the guidance 
of the court with respect to this matter. The United States Supreme Court 
has recently held that a Federal district court is not required to entertain an 
application for habeas corpus if it appears that the legality of such detention 
has been determined by a judge or court of the United States on a prior applica- 
tion for a writ of habeas corpus (Brown v. Allen, 97 L. Ed. Adv. Sh. 375, 390). 
By analogy the State courts should be authorized to apply the same rule, and to 
one ere applications in State courts which raise the same issue previously 

ecided. 

We are aware of the fact that the resolution adopted by the conference of 
chief justices was chiefly addressed to alleged defects in Federal postconviction 
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procedures concerning State convicts. But more mature consideration hag led 
to the belief that much of the difficulty and delay in the Federal courts can only 
be eliminated by the adoption of more efficient State procedures. Hence the 
foregoing discussion. 





Haseas Corpus CAsEs IN THE UNiTED States District Courts Brovugut py 
Strate PRISONERS 


Prisoners serving State court sentences may, under certain conditions, petition 
for a writ of habeas corpus in the Federal courts on the claim of a violation of a 
right guaranteed by the Federal Constitution. Section 2254 of title 28 of the 
United States Code provides as follows: 

“An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the 
State, or that there is either an absence of available State corrective process or the 
existence of circumstances rendering such process ineffective to protect the rights 
of the prisoner. 

‘“‘An applicant shall not be deemed to have exhausted the remedies available in 
the courts of the State, within the meaning of this section, if he has the right under 
the law of the State to raise, by any available procedure, the question presented.” 

These cases brought by State prisoners are heard under the Federal question 
jurisdiction of the district courts which includes habeas corpus petitions brought 
— a person, other. than an agent of the United States, to test the validity 
of confinement or detainer under authority other than that of the United States, 
Petitions by Federal prisoners are not in this class, as the Federal prison warden 
is the respondent and those suits are classed as against the United States. 

Statistical information received by the Administrative Office of the United 
States Courts indicates the ground of jurisdiction of habeas corpus petitions, but 
this information is not classified to show, in the case of petitions under the Federal 
question jurisdiction, whether the respondent is a State prison warden or the 
superintendent of a State penal institution, nor does it show whether or not the 
petitioner is serving a State sentence. However, some investigation of Federal 
question habeas corpus cases indicates that the great majority of these cases are 
brought by State prisoners. Therefore, the statistics concerning Federal question 
cases in the Federal courts are of interest in any consideration of the question of 
Federal court action In regard to prisoners in custody as a result of State court 
sentences. 

The number of Federal question habeas corpus petitions filed in the United 
States district courts during the past 18 fiscal years has averaged about 1 percent 
of all civil cases filed during that period. These suits now average about 750 
petitions per year as compared with less than 150 petitions in the years immediately 
preceding the World War II. The number of these petitions filed in each of the 
past 18 years has been as follows: 


Habeas corpus petitions under Federal question jurisdiction in 86 district courts 











Fiscal year Number of Fiscal year Number of Fiscal year Number of 
cases cases cases 
127 485 548 
130 543 597 
269 584 660 
605 560 734 
536 482 778 
492 541 755 








Table 1 of the appendix gives a breakdown showing where most of these cases 
were filed each year. The statistical tables attached cover only the 86 districts 
having solely Federal jurisdiction, but they give a complete picture for all practical 
purposes as the number of petitions filed in the other 5 districts was only one-half 
of 1 percent of the total. 

Almost 67 percent of these petitions, over the 18-year period, have been filed 
in only 12 districts, although in the fiscal year 1958 these same districts received 
only 54 percent of all Federal question habeas corpus cases. The three districts in 
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the State of Illinois are far ahead of the districts in any other State, having handled 
over 30 percent of all such cases filed during this same 18-year period. Currently 
the Federal courts in Illinois are receiving about 11 percent of these petitions. 
The avalanche of petitions in this State in previous years was due principally 
to the alleged lack of an adequate and effective habaes corpus or similar procedure 
in the courts of that State. This has now been changed by legislation. 

Other districts which have a larger-than-average load of these cases are the 
northern district of New York, the eastern district of Michigan, the northern dis- 
trict of Indiana, and the northern district of California. In the northern district 
of New York during the fiscal year 1958 Federal question habaes corpus proceed- 
ings accounted for over 10 percent of all civil cases filed and in the eastern district 
of Illinois about 9 percent, These figures compare with the present national 
average of 144 percent. i 

A remarkable consistency in the disposition of these habaes corpus cases during 
the last 18 years is worthy of notice. About 13 percent have been terminated 
without contest and the remaining 87 percent were disposed of by court action. 
Practically all of the judgments without contest were consent dismissals before 
trial. Contested judgments were entered after decision of the court before trial 
on the petition or order to show cause in 81 pereent of the cases, and were termi- 
nated by decision of the court after a trial in which evidence was introduced in 6 
as the cases. A jury trial was noted in only one terminated case. (Cf. 
table 2. 

The number of successful petitioners in the 12-year period from 1946 through 
1957 (information as to previous years is not available) has been exceedingly small. 
Out of 7,041 petitions disposed of, the petitioners were successful in only 98 or 1.4 
percent of the cases, (Cf. table 3.) Less than 2 out of every 100 petitioners were 
granted relief and during the last 7 years less than 1 out of every 100 petitions 
was granted. 

But in only a small number of these 98 cases were the petitioners actually 
released. A more detailed study over a 9-year period (fiscal years 1949 to 1957, 
inclusive) shows that out of 60 petitions granted, there were only 26 petitioners 
who were in the custody of wardens of State penitentiaries. (Cf. table 4.). Of 
the remaining 34 petitions which were granted, 18 were against sheriffs, 2 against 
police commissioners, and 1 against a superintendent of a State hospital. In 
2 cases bail was reduced, 2 involved a domestic relations matter in which a son 
was released to his father, 1 involved a contest over extradition, and 6 other 
petitions were granted in cases which could not be classified. 

Thus the number of petitioners who were released from State penitentiaries 
in a 9-year period was 26 and in at least 2 of these cases the court of appeals 
reversed the district court and sent the petitioner back to confinement (Mascio v. 
een 179 F. 2d 930 (7th Circuit, 1950) and Touhy v. Ragen, F, 2d — (7th 

ircuit)). 

Previous studies for the fiscal years 1943 through 1945 have disclosed that ap- 
proximately 17 percent of the total Federal question petitions filed were repeater 
petitions in the U.S. district courts. This varied greatly in different districts, 
ranging from 4 percent in the eastern district of Michigan to 50 percent in the 
districts of New Hampshire and South Dakota. In the northern district of 
Illinois, which had over half the total, out of 562 petitioners 47 had filed 2 peti- 
, - had filed 3 petitions, 9 had filed 4, and 1 had filed 6. Details are given 
in table 5. 

Over the 16-year period from 1943 to 1958, inclusive, 9,056 Federal question 
habeas corpus petitions were disposed of in the district courts and there were 878 
oes of this kind in which an appeal was filed in the U.S. courts of appeal. 

hus about 1 unsuccessful petition in 10 was appealed. (Cf. table 6.) 
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TaBLe 3.—Federal question habeas corpus cases disposed of in 86 U.S. district 
courts, fiscal years 1946 through 1957 














Fiscal years Total, 
12 
| | | years 
oe 1947 ne 1949 | resicd 1951 1 1952 2 108 1953 | 1954 Pett 1955 1956 | 1957 

Total disposed of_.........-..- 505 | 481 | 487 | 610 | 642 | 469 | 510 | 532 | 615 | 668 ile 710 | 814 7, O41 
Number in which petitioners 

were successful _........-..-- 14} 13; I 6; ll 3 9 2 8 5 6| 10 98 
Percentage of successful peti- | 

Rsinctbcinicennacedenees 2.8) 2.7/)23/1.0)1.7/06)1.8/04)13)07/ 08) 1.2 1.4 








TaBLeE 4.—Respondents in Federal question habeas corpus cases in which petitioners 
were successful, fiscal years 1949 through 1957 





Fiscal years 
Respondents aR ce a I I ll ee 




















| | | | | | 9 years 
1949 | 1950 | 1951 | 1952 | 1953 | 1954 | 1955 1956 | 1957 | 
Wardens of State penal institutions.| 11 Ee 2 1 | 4 | 23 6 37 | * 
Superintendents of State hospitals..}_.....)...... itiedes ear a nell edema ahipatind as 1 
i ckitintgsinccceonscinetbe aed e10.Fe HOE EF Sy | HE. Raiden | 2] 18 
Police commissioners-. ee BD Baootie Feecenniiia DR inedediicaboasl tutions ok a) 2 
Cases in which bail was reduced__.|_..._- Preeti i rende Dir dndiibabott leenensivodess ides 2 
BPR va etascncsetcnccdicatpctelonghts | 5 ieee a¢..i.4 Bae Fi Wilncpene a ul 





1In Mascio v. Ragen (179 F. 24 930 (7th Cir., 1950)), this case was reversed. 

2 The case of Touhy v. Ragen was later reversed by the court of appeals. 

4 Includes 1 stay of execution pending an appeal. 

¢ The sheriff was permitted to detain the prisoner for 3 days in order to test the validity of State process. 
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TaBLe 6.—Federal question habeas corpus appeals commenced in the United States 
courts of appeals, fiscal years 1948 through 1958 





Fiscal years Total, | 

















Circuit 16 
| | Saal | years 

1943/1944 | 1945|1946| 1947/1948] 1949/1950) 1951/1952) 1953) 1954|1955| 1956/1957) 1958 
sales Reet aie asl Udteeliigillensiesaciedl tema eecel cemddnsiltbnie eeisenaalitia ala 
All circuits...... 18 | 27 | 33 | 69 | 55 | 43 | 74 | 70 | 40 | 63 | 49 | 49 | 70 | 50 | 91 | 77 878 
ht ek Re EE Bee okas €i ®t 81 SPelss Bi 8 2 
OF Min cackuoroccse SY 82.2 BT 218i 61.81 Bi $1 81 FIRE SEMI 77 
Oe in ccctinnmcncadtunchoons: S18 31.51.61 73 7) 81 64 SL Or erT 81.8 78 
i citetnbccnel olin bcnednsen 6} 7| 4] 2] 7] 5|10] 7} 7/10] 3] 10] 14 6 
5th circuit............. 1} 3] 2} 5] 3/10] 1] 1] O{ a] Blu] 4] 7] un 87 
6th circuit.. 41.31 81 31.24 F181 7h 71 it Bl Se SEs & 76 
7th circuit 15 | 21 | 46 | 27] 20/31/15] 3] 2] 4] 12] 7] 12] 17] 12) 250 
8th circuit. Sh tL) OL el Bt VT OT Od Shu) Sl OF ah 2 46 
9th circuit... 1} 1] 4] 6] 3] 7] 10] 4]10] 4] 8] 7] 6] 13] 20) 105 
DD SRE cit cenatnsl 22 leocslatne Sincesl 21 OF- 61 OL oF 61 21-88 71. Ti 2 “4 
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lst Session No. 549 
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VIRGINIA-WEST VIRGINIA BOUNDARY LINE 


june 15, 1959.—Referred to the House Calendar and ordered to be printed 





Mr. Witus, from the Committee on the Judiciary, 
submitted the following 


REPORT 


{To accompany H.R. 7474] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 7474) granting the consent of Congress to the compact entered 
into by the States of West Virginia and Virginia with respect to a 
certain part of the boundary between such States, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 


PURPOSE 


interstate compact entered into by the States of West Virginia and 
Virginia with respect to a certain part of the boundary between such 
States, 

STATEMENT 


The purpose of this bill is to grant the consent of Congress to the 

For many years there has been uncertainty concerning a portion 

of the line forming the boundary between the States of West Virginia 

and Virginia. To resolve the problem the Legislature of West 

Virginia in 1957 and the Virginia General Assembly in 1958 adopted 

acts creating separate commissions to meet jointly and to study and 

determine the proper location of the boundary line running between 

Monroe County, W. Va., and Allegheny County, Va. As a result of 

studies the commissions reported back and recommended to their 

|  Tespective legislatures the boundary line upon which they had agreed. 

Thereafter the legislatures, by State enactments, adopted the lines 

agreed upon by the commissions. <A description of the boundary 

ne is set forth in the agreement entered into by the two States 

(West Virginia, Enrolled Senate Bill No. 275, 1959, approved March 

11, 1959; Virginia, ch. 44 of the Laws of Virginia 1959, approved 
April 24 1959). 
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Since the States of Virginia and West Virginia have amicably agreed 
as to the proper boundary line and since that agreement is set out in 
their respective State statutes and is incorporated by reference in the 
instant bill, the committce recommend that the Congress, pursuant 
to article I, section 10, clause 3 of the Constitution, grant its approval 
to the instant compact. 

REPORTS 


There follows the report of the Virginia Commission to the Governor 
and General Assembly of Virginia on the boundary between Alleghen 
County, Va., and Monroe County, W. Va. It sets forth in detail 
the events which took place in bringing about the establishment of 
the boundary line upon which the instant bill is predicated. The 
commission’s report is followed by the legislative action of the States 
of West Virginia and Virginia. 


Tue Bounpary Betweun ALLEGHANY County, Va., AND Monrog 
County, W. Va. 


REporT OF THE COMMISSION TO THE GOVERNOR AND GENERAL 
ASSEMBLY OF VIRGINIA 


Covineton, Va., March 28, 1959, 


To Hon. J. Lindsay Almond, Jr., Governor of Virginia, and the General 
Assembly of Virginia: 

On January 5, 1822, the general assembly created Alleghany County, 
Va., out of parts of the counties of Bath, Botetourt, and Monroe. A 
portion of the line described in the act creating the county ran from 
a point on “the top of Peter’s Mountain; thence a straight line to the 
Greenbrier County line, on the top of the Alleghany Mountain, so as 
to pass between the Sweet and Red Springs.” 

The terrain in that portion of Virginia was mountainous and wooded, 
and there is no evidence that the whole line was accurately marked 
at that time. It was, however, surveyed by one James Vawter, of 
Monroe County, at a later date. There was still some dissatisfaction 
shown with the line as it was recognized in the latter part of the 19th 
century, after West Virginia had become a separate State, and on 
two occasions the legislatures of that State and the Commonwealth 
of Virginia provided for the establishment of the true boundary. 
However, so far as can be determined, neither the commission estab- 
lished in 1872-73 nor the later commission established in 1887-88, 
were able to agree; or at least, there is no record of a report being 
made by either of them. 

In more recent years, maps of the area have been made by the 
U.S. Geological Survey, and there have appeared discrepancies be- 
tween these maps and what residents of the area had always believed 
was the true line, and even between the maps themselves. 

Accordingly, the Legislature of West Virginia in 1957 adopted 
Senate Concurrent Resolution No. 3, creating a commission of three 
persons ‘‘to meet and treat with a like commission of the Common- 
wealth of Virginia to establish the true and correct location of the 
boundary line between Alleghaney (Alleghany) County, in the Com- 
monwealth of Virginia, and Monroe County, in the State of West 
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Virginia.”” As members of the West Virginia commission, the Gover- 
nor'appointed Edgar B. Sims, State auditor, of Charleston; Dr. Paul 
Price, of the West Virginia Geological and Economic Survey, Morgan- 
town; and Forrest Roles, prosecuting attorney of Monroe County, 
Union. Mr. Sims served as chairman of the West Virginia commission... 
The Virginia General Assembly in 1958 adopted chapter 347 of th 
Acts of Assembly of 1958, which is as follows: . 


“AN ACT To create a commission to study and report on the boundary line 
between Alleghany County, Virginia, and Monroe County, West Virginia; and 
to appropriate funds for the use of the commission 


“Be it enacted by the General Assembly of Virginia: 
“1. Section 1. There is hereby created a commission to study an 
make a report on the true and correct boundary between Alleghany 
County, Virginia, and Monroe County, West Virginia. All agencies 
of the State shall assist the commission and the commission shall 
cooperate with any commission established for a like purpose by the 
State of West Virginia. The commission shall complete its study 
and make its report to the Governor and General Assembly not later 

than November one, nineteen hundred fifty-nine. 

“Sec. 2. The commission shall consist of three members who shall 
be appointed by the Governor from the State at large. The mem- 
bers of the commission shall receive no compensation, but shall be 
reimbursed their actual and necessary expenses while engaged in the 
business of the commission. 

“2. There is hereby appropriated from the general fund of the 
State treasury the sum of twenty-five hundred dollars to carry out 
the purposes of this act.”’ 

Pursuant to this act, the Governor appointed Paul B. Lacy, Sr., 
Roscoe B. Stephenson, Jr., and A. J. Tingler, all of Covington, as 
members of the Virginia group. The commission organized and 
elected Mr. Stephenson as chairman. The office of the division of 
statutory research and drafting served as the secretariat for the com- 
mission and Frank H. Rinehart, Jr., county engineer of Alleghany 
County, furnished engineering and surveying services for the com- 
mission. 

At a joint meeting of Virginia and West Virginia Boundary Line 
Commissions held at the Greenbrier Hotel, White Sulphur Springs, 
W. Va., on August 18, 1958, Mr. Edgar B. Sims, chairman of said 
ety) appointed a subcommittee that would go on the ground and 
gather local data pertaining to the land and residents in the territory 
under consideration. Appointed to this committee were Messrs. 
Roles, Price, Lacy, Tingler, and Stephenson. 

In pursuance of said appointment, the subcommittee met at the 
Virginia-West Virginia State line on Highway Route No. 311, as 
designated by existing line marker. ; 

Those present were: 

Virginia members: Paul B. Lacy, A. J. Tingler, and Roscoe B. 
Stephenson, Jr. 

est Virginia members: Forrest Roles and Dr. Paul H. Price. 

Others: C. R. Duncan, engineer-cartographer, West Virginia 
Geological and Economic Survey; Mr. Tallon, an associate with the 

est Virginia Geological and Economic Survey; P. P. Kieley, sur- 
veyor, Sweet Springs, W. Va.; Ray Wylie, resident of Monroe County, 
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W. Va.; Frank H. Rinehart, Jr., county engineer, Alleghany County 
Va.; W. D. Burns, resident of Alleghany County, Va.; George Nietzold 
ranger, U.S. Forest Service. 

From the line on Highway Route No. 311, the subcommittee and it, 
aids went to a line marker standing beside Virginia Secondary High. 
way Route No. 603, on what is commonly known as the Cove Creek 
Road. At this point Mr. Duncan, assisted by Mr. Rinehart and My. 
Nietzold, made some measurements, and thereafter Mr. Duncap 
definitely concluded that the concrete marker found at this point wag 
on the line as established by the Vawter survey. On the West Virgini 
side of this marker stands a dwelling house and some outbuildings, 
The house is presently occupied by W. A. Lipes and is owned by James 
O. Wade. ighway maintenance for each State terminated at this 
point—the oan on the Virginia side being surface treated and on 
the West Virginia side being stabilized gravel. It was ascertained 
that all residents on this highway situate eastward from the point of 
said concrete marker paid taxes and voted in Virginia and that their 
children attended schools in Alleghany County, Va.; all residents 
westward from this point performed these functions in the State of 
West Virginia. 

The group then went along the top of the main Alleghany Mountain 
reaching three high points. The first high point reached was a cleari 
which will be referred to as point No.1. The second point, which wil 
be referred to as point No. 2, was approximately one-third of a mile 
westward from point No.1. The third point, which will be referred to 
as point. No. 3, was about 1 mile westward from point No. 2. It was 
generally felt that point No. 3 is the knob referred to in Vawter's 
survey as Fletcher’s Knob. This is substantiated by the following: 
(a) This point has more of the characteristics of a true knob, (6) Me 
Burns, a lifelong resident of the area knew it as Fletcher’s Knob, and 
(c) all maps show this point to be at the head of a hollow designated as 
Fletcher’s Hollow. Both Mr. Wylie, who has been a lifelong resident 
of.Monroe County, and Mr. Burns informed the subcommittee that 
until the U.S. Forest Service changed the line in the 1930’s, point No,2 
had for years been recognized as the point on the line between the two 
States. The members of the subcommittee were impressed with the 
knowledge that Mr. Wylie and Mr. Burns had with respect to the 
area in question, its people; the ownership of land, etc. 

. An examination of the U.S. Geological Survey map prepared in 1923, 
revealed that the line as shown on-that map came to point No. 2. The 
best available tax information revealed that the counties of Monroe 
and Alleghany have continued to assess real estate for taxes, in 
accordance with a line to point No. 2. 

Thereupon, the subcommittee agreed to recommend to the respec- 
tive State commissions, at a joint meeting to be held at a further 
date, that point No. 2 be agreed upon as the true point where Monroe 
County, W. Va., and Alleghany County, Va., meet on the Greenbrier 
County, W. Va., line. A 10-inch hickory tree was blazed and a stake 
was driven into the ground 15 feet in a northwesterly direction there 
from, with the understanding that if the two commissions finally 
agreed, the highest ground on this knob would be accurately located 
and permanently ‘marked. 

The group then went on Virginia Highway Route No. 603 andiit 
appeared that changing the State line in this area from that % 
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shown on the most recent U.S. Geological map would not disturb 
the citizenship or established rights of anyone. 

Thereafter certain members of the group (Messrs. Lacy, Tingler, 
Stephenson, Wylie, Rinehart, Nietzold, and Burns) went on what is 
known as Slaty Road (Virginia Highway Route No. 603), to a point 
where a concrete marker designates the State line. Both Mr. Wylie 
and Mr. Burns stated that this point had never been in question or 
dispute so far as they knew, and both agreed that those living near the 
line at this point and a short distance eastward therefrom were always 
considered to be Virginia residents and paid taxes in Virginia and 
Alleghany County. 

It seemed to be the concensus of opinion of the subcommittee that a 
line should be recommended as follows: 

Beginning on top of Peters Mountain, corner common to Monroe 
County, W. Va., and Craig County, Va., and on the Alleghany County, 
Virginia line: thence, in a straight line to the present concrete marker 
on highway Route No. 311° thence, in a straight line to the concrete 
marker on Virginia State Route No. 603 (Cove Creek); thence, in a 
straight line to the concrete marker on upper Highway Route No. 603 
(Slaty Road); thence in a straight line to the agreed point on topof 
the Alleghany Mountain, being the point shown on the 1923 U.S. 
Geological map, and being marked with a metal stake. 

The subcommittee reported back to a joint meeting held at the 
Greenbrier, White Sulphur Springs, W. Va., on December 2. The 
two commissions unanimously agreed to report to their respective 
legislatures that the line agreed on by the commissions be established 
as the true and correct boundary line between the two counties, and 
that the point on the Greenbrier County line, located and marked by 
them, be permanently marked. 

It was noted by the two commissions that the present marker at 
the corner of Alleghany County, Va.; Craig County, Va.; and Monroe 
County, W. Va., while definitely established and in no doubt, at the 
present time is marked with a wooden post. The commissions accord- 
ingly agreed to recommend that a permanent marker be placed at this 
= also, in order that future misunderstandings may be avoided. 

he other two fixed points on the line as determined by the two com- 
missions are already indicated by permanent markers. 

It is accordingly recommended by the Virginia commission that, 
the legislature of the State of West Virginia having adopted the line 
recommended to it by its boundary commission, the general assembly 
adopted the attached bill establishing the same line. 

Respectfully submitted. 

Roscor B. Srerpnenson, Chairman. 
Pau B. Lacy. 
A. J. TInGuer. 





Strate or West VIRGINIA 


CERTIFICATE 


I, Joe F. Burdett, Secretary of State of the State of West Virginia, 
hereby certify that the foregoing is a true and correct copy of Enrolled 
Senate Bill No. 275 of the West Virginia Legislature, Regular Session, 
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1959, passed on the 4th day of March 1959, as appears from the original 
enrolled bill now on file in my said office. 


ENROLLED SENATE BILL NO. 275 


(By Mr. Parxer) 


(passed March 4, 1959; in effect ninety days from passage.) 

AN ACT to establish and provide for the marking of the boundary line between 
Monroe county, West Virginia, and Allegheny county, Virginia; to provide for 
the effect of this act as to certain rights and certain prosecutions; and to provide 
for transmission of this act to members of the congress of the United States. 
Wuergas, The commissions duly appointed on behalf of the state of 

West Virginia and the commonwealth of Virginia to study and make a 

report on the true and correct boundary between Monroe county, 

West Virginia and Allegheny county, Virginia, have completed their 

investigations and have agreed upon the boundary line hereinafter 

described; now, therefore, 

Be tt enacted by the Legislature of West Virginia: 

Sxction 1. Establishment of Boundary Line-—The boundary line 
between Monroe county, West Virginia, and Alleghany county, 
Virginia, is hereby established and declared to be as follows: Beginning 
at the top of Peters mountain, where the road crosses, corner common 
to Monroe county, West Virginia and Craig county, Virginia and on 
the Alleghany county-Virginia line where the Sweet Springs-Fincastle 
road crosses Peters mountain, thence in a straight line to the present 
state line concrete marker on highway route number three hundred 
eleven; thence in a straight line to the present state line highway 
marker on Virginia state route number six hundred three (Cove 
creek); thence in a straight line to the present state line highway 
marker on upper highway route number six hundred three (Slaty road 
or Big Ridge road); thence in a straight line to the Greenbrier count 
line on top of Alleghany mountain at a point on Fletchers Kno 
previously established by the West Virginia-Virginia boundary 
commission being approximately longitude eighty degrees cighteen 
and one-half minutes west and latitude thirty-seven degrees forty-one 
and one-half minutes north,.at a scaled elevation of three thousand 
one hundred fifty feet. 

Suc. 2. Prior Rights Protected; Law Enforcement to Continue —No 
vested right of any individual, partnership or corporation within the 
territory affected by this act shall in anywise be impaired, restricted 
or affected by this act. This act shall not be retrospective in its 
operation nor shall it in any way affect the rights of any individual, 
partnership or corporation in any suit now pending in any of the 
courts of this state or of the United States wherein said cause of action 
arose Over, or is in any way based upon the territory affected. This 
act shall in no wise preclude the commonwealth of Virginia from prose- 
cuting any individual, partnership or corporation for violation of any 
of the criminal laws of the commonwealth of Virginia within said 
territory until this act shall become effective. 

Src. 3. Action by Secretary of State Required—The secretary of 
state of West Virginia shall, upon passage, furnish a certified copy of 
this act to the governor of the commonwealth of Virginia and shell aleb 
furnish certified copies of this act to the United States senators from 
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the state of West Virginia and to the representative from the fifth 
congressional district of West Virginia in the House of Representatives, 
and shall request said senators and representative to have the same 
presented to the congress of the United States for ratification by the 
congress. 

Src. 4. Permanent Markers to be Erected——The county court of 
Monroe county is hereby directed, in cooperation with the appropriate 
agency of the commonwealth of Virginia, to erect permanent markers 
designating the points at the beginning and end of the boundary line 
set forth in section one hereof, such markers to be of such nature and 
kind as the said county court shall deem appropriate. 

Sec. 5. Effective Date-—This act shall take effect upon the adoption 
by the congress of the United States of appropriate legislation ratifying 
the boundary line set forth in section one hereof. 

The Joint Committee on Enrolled Bills hereby certifies that the 
foregoing bill is correctly enrolled. 

W. N. Jasper, Jr., 


Chairman, Senate Committee. 
J. F. Derm, 
Chairman, House Committee. 
Originated in the Senate. 
Takes effect 90 days from passage. 
J. Howarp Myers, 
Clerk of the Senate. 
C. A. BLANKENSHIP, 
Clerk of the House of Delegates, 
Rapa J. Bean, 
President of the Senate. 
H. R. Pavey, 
Speaker, House of Delegates. 


The within approved this the 11th day of March 1959. 
Crecrr H. UNpERWoop, 
Governor. 
Laws oF VIRGINIA 


CHAPTER 44 


AN ACT TO establish and provide for the marking of the boundary line between 
Alleghany County, Virginia, and Monroe County, West Virginia; to provide 
for the effect of this act as to certain rights and certain prosecutions; to provide 
for transmission of this act to members of the Congress of the United States; 
and to reappropriate certain funds 

(H 43] 


April 24, 1959 
Approved 


Whereas, the Commissions appointed on behalf of the Common- 
wealth of Virginia and the State of West Virginia to study and make 
& report on the true and correct boundary between Alleghany County, 
Virginia, and Monroe County, West Virginia, have completed their 
investigations and have agreed upon the boundary line hereinafter 
described; now, therefore, 
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Be it enacted by the General Assembly of Virginia: 

1. Section 1. The boundary line between Alleghany County, Vir. 
ginia, and Monroe County, West Virginia, is hereby on the part of 
this Commonwealth, established and declared to be as follows: 

Beginning on top of Peters Mountain, corner common to Monroe 
County, West Virginia, and Craig County, Virginia, and on the Alle- 
ghany County, Virginia line; thence, in a straight line to the present 
concrete marker on Highway Route Number 311; thence, in a straight 
line to the concrete marker on Virginia State Route Number 603 
(Cove Creek); thence, in a straight line to the concrete marker on 
upper Highway Route Number 603 (Slaty Road); thence, in a straight 
line to the agreed point of top of the Alleghany Mountain, being the 
point shown on the 1923 U.S. Geological Map, and being marked 
with a metal stake. 

Src. 2. No vested right of any individual, partnership or corpora- 
tion within the territory affected by this act shall in any wise be im- 
paired, restricted or affected by this act. This act shall not be re- 
trospective in its operation nor shall it in any way affect the rights of 
any individual, partnership or corporation in any suit now pending in 
any of the courts of this State or of the United States wherein said 
cause of action arose over, or is in any way based upon, the territory 
affected. This act shall in no wise preclude the Commonwealth of 
Virginia from prosecuting any individual, partnership or corporation 
for violation of any of the criminal laws of this State within said terri- 
tory until this act shall go into effect. 

Sec. 3. The Keeper of the Rolls of the State shall furnish a certified 
copy of this act to the Governor of the State of West Virginia and shall 
also furnish certified copies of this act to the United States Senators 
from the Commonwealth of Virginia and to the Representative from 
the Sixth Congressional District of Virginia in the House of Repre- 
sentatives, who are requested to have the same presented to the 
Congress of the United States for ratification by the Congress. 

Sec. 4. The Commission created by Chapter 347, Acts of Assembly, 
1958, is hereby directed, in cooperation with the like Commission 
created by the State of West Virginia, or other agency designated by 
the State of West Virginia for the purpose, to erect permanent markers 
designating the points at the beginning and end of the boundary line 
set forth in section 1 hereof, such markers to be of such nature and kind 
as the Commission deems appropriate. 

2. This act shall take effect upon the adoption by the Congress of 
the United States of appropriate legislation ratifying the boundary 
line set forth in section 1 hereof. 

A true copy, Teste: 

E. Grirrita Dopson, 
ees of the House of Delegates and Keeper of the Rolls of the 
tate. 

Apri 18, 1959. 





President of the Senate, 
Speaker of the House of Delegates. 





Approved: 





, Governor. 


O 


Jv 


